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INTRODUCTION

Over the past several years, the term *“environmental justice” has become a part of our
national vocabulary. This outcome follows decades of efforts by individuals and grassroots groups
around the country to address a wide range of environmental and health threats to communities of
color and low-income communities, and to call attention to the disparate impacts of environmental
degradation on these communities. Environmental justice embodies a goal of achieving healthy,
sustainable communities for all people. As part of this goal, environmental justice calls for equal
protection for all people under the nation’s environmental laws.

In light of these aims, a significant focus of environmental justice efforts have been the
activities of the Environmental Protection Agency (EPA), the central governmental office in the U.S.
charged with protecting public health and the environment. While there are numerous public
institutions whose activities bear directly on issues of environmental justice, EPA has jurisdiction
over many of the core issues, especially the prevention and control of industrial pollution, that have
given rise to the environmental justice movement.

In 1992, EPA created the Office of Environmental Justice to help integrate environmental
justice issues throughout its programs. A key event in ongoing efforts to integrate environmental
justice goals into EPA and other government agency programs occurred on February 11, 1994, with
the signing of Executive Order 12898, “Federal Actions to Address Environmental Justice in
Minority Populations and Low-Income Populations.” In addition to a number of specific directives
to federal agencies regarding research, data collection and public participation activities, the
Executive Order establishes generally that each federal agency must make environmental justice part
of its mission and address disproportionate health and environmental impacts throughout its
programs, policies and activities to the extent appropriate and permitted by law. Executive Order
12898 8§1-101. The presidential memorandum accompanying the Order stated: “Application of . . .
existing statutory provisions is an important part of this Administration’s efforts to prevent those
minority communities and low-income communities from being subject to disproportionately high
and adverse environmental effects.”

In 1995, EPA adopted a Strategy that establishes for the agency the sweeping goal of



Given the breadth and complexity of environmental and public health issues affecting
communities of color and low-income communities in all parts of the United States, the pursuit of
environmental justice at EPA involves a wide range of decisions made throughout the agency’s
regulatory programs, both at agency headquarters and in the regional offices — decisions about how
to set standards and issue permits, as well as decisions about when to take enforcement action and
what type of research projects to support. This report seeks to contribute to public understanding of
the authorities and opportunities afforded by current federal environmental laws to address the
disproportionate environmental harms and risks faced by communities of color and low-income
communities.

SCOPE AND P



RESEARCH METHODOLOGY
1. Defining Activities that Further Environmental Justice Goals

This report identifies statutory authorities for furthering environmental justice goals in
EPA’s regulatory programs. Environmental justice is a broad term, encompassing far-reaching goals
and principles. The research conducted for this report focused on three general goals that have been
emphasized in the public discussion of EPA’s role in advancing environmental justice: (1) identifying
fully the impacts of agency actions and decisions on communities of color and low-income
communities; (2) making agency decisions that are aimed at remedying and preventing
disproportionate impacts; and (3) ensuring that affected communities have meaningful input in
identifying impacts, making decisions and implementing environmental programs.

Identifying fully the impacts of agency actions and decisions on communities of color and low-income
communities. One prominent issue in the national dialogue on environmental justice has been the
need for EPA to consider adequately the environmental and health impacts of its decisions on
communities that are already heavily burdened by polluting facilities and activities. Incinerators,
waste and wastewater treatment facilities, transfer stations, refineries and factories are often
disproportionately represented in these communities. As Richard Lazarus and Stephanie Tai have
noted: “One of the major lessons of environmental justice is that EPA’s past failure to account for
aggregation of risks and cumulative impacts has caused EPA’s existing standards to fail to protect
human health and the environment in certain communities.” Richard Lazarus & Stephanie Tai,
Integrating Environmental Justice into EPA Permitting Authority, 26 ECOLOGY L.Q. 617, 642 (1999).
Measuring the cumulative and synergistic impacts of multiple sources — and not simply the effects of
individual pollutants or individual facilities — involves a host of technological and scientific
complexities. A central goal of environmental justice has been to focus regulatory action on
preventing and addressing these impacts.

Another important factor in the discussion of impacts of polluting activities on communities
of color and low-income communities is the existence of sensitive populations that may be at
heightened risk from exposure to pollutants. For example, children of color are especially likely to
suffer from elevated blood lead levels, due in large part to their exposure to lead-based paint in older,
substandard housing. The current asthma epidemic in the U.S. particularly affects urban
communities of color, which are often exposed to numerous sources of air pollution. Low-income
families may be more susceptible to adverse health effects from pollution, as a result of inadequate
nutrition, limited access to health care, and other factors resulting in poorer general health.
Moreover, unique exposure pathways may result from cultural or social practices, or economic
circumstances — for example, exposure to pollutants through consumption of fish and other natural



Making agency decisions that are aimed at remedying and preventing disproportionate impacts. The
reason for fuller consideration of impacts on communities of color and low-income communities is
to provide a basis for making decisions that aim to protect the public health and environment in
these communities. As reflected in EPA’s Environmental Justice Strategy, implementing regulatory
programs so as to ensure environmental protection for all communities necessarily involves taking
action to both eliminate disproportionate impacts and prevent them in the future. Where there is
scientific or factual uncertainty regarding health and other impacts, environmental justice principles
call for adopting a precautionary approach generally in these regulatory decisions. The range of EPA
decisions that can further environmental justice includes setting standards that are protective of
health and the environment, establishing permit conditions, and taking enforcement actions, as well
as carrying out research, conducting monitoring and reporting, and providing financial assistance.

Ensuring that affected communities have meaningful input in identifying impacts, making decisions and
implementing environmental programs. Even with the public participation reforms of recent decades, for
those outside of government and professional advocacy groups, navigating the regulatory process
remains a daunting task. For many communities of color and low-income communities, the
economic, cultural, linguistic and other barriers are often substantial. The importance of enhancing
participation in the regulatory process “early and often” has been a core element of discussions of
how to achieve environmental justice. Such participation is a central component of any agency
efforts to understand the full range of impacts on communities of color and to make regulatory
decisions aimed at addressing those impacts. This goal, too, is reflected in EPA’s Environmental
Justice Strategy, which states: “Those who live with environmental decisions . . . must have every
opportunity for public participation in the making of those decisions.”

2. Review of Federal Environmental Statutes and Other Materials
This report covers ten federal environmental statutes implemented by EPA:

. The National Environmental Policy Act, 42 U.S.C. 88§ 4321-4347 (“NEPA”) ;

. The Federal Water Pollution Control Act, 33 U.S.C. 88 1251-1387 (“Clean Water
Act” or “CWA”);

. The Clean Air Act, 42 U.S.C. §§7401-7671q (“CAA”);

. The Resource Conservation and Recovery Act, 42 U.S.C § 6901 et seq (“RCRA”);

. The Comprehensive Environmental Response, Compensation, and Liability Act, 42
U.S.C. 88 9601-9675 (“CERCLA” or “Superfund”);

. The Federal Insecticide, Fungicide, and Rodenticide Act, 7 U.S.C. 8§ 136-136y

(“FIFRA);

The Federal Food, Drug, and Cosmetic Act, 21 U.S.C. §§ 301-397 (“FFDCA”);

The Safe Drinking Water Act, 42 U.S.C. §8 300f - 300j-26 (“SDWA”);

The Toxic Substances Control Act, 15 U.S.C. 8§ 2601-2692 (“TSCA”); and



regulations are a source of authority as well, the focus of this report is the enabling legislation. In
certain areas, the report discusses regulations because of their particular importance in delineating the



CHAPTER1

SOURCES AND LIMITS OF AGENCY DISCRETION

Like other federal agencies, EPA’s legal authority is grounded not only in the specific statutes
entrusted to the agency to administer, but also in a thicket of general administrative laws and
doctrines, cross-cutting federal statutes, and executive orders and policies. Full discussion of these
authorities is beyond the scope of this report, but they form a backdrop to the analysis of individual
statutes presented here. Particularly relevant to the agency’s environmental justice authority are the
National Environmental Policy Act (NEPA), 42 U.S.C 8§ 4321-4347; Title VI of the Civil Rights Act
of 1964, 42 U.S.C §8 2000d et seq., which prohibits discrimination in all programs or activities that
receive federal financial assistance; and Executive Order 12898 on environmental justice, 59 Fed. Reg.
762 (Feb. 11, 1994). In addition, EPA possesses general discretionary authority to interpret and
implement the statutes that define its missions. Taken together with EPA’s pollution control
statutes, these authorities define the scope of EPA’s discretion and authorize the agency to exercise
its discretion to consider and address environmental justice issues, even where such consideration is
not directly compelled by the underlying statutes.

Indeed, NEPA — the original mission-expanding environmental law — speaks broadly to the
goals of environmental justice. Section 102(1) “authorizes and directs” that “to the fullest extent
possible” the “policies, regulations, and public laws of the United States shall be interpreted and
administered in accordance with the policies set forth in [NEPA].” 42 U.S.C § 4332(1). The statute’s
policy objectives anticipate precisely the kind of concerns that are typically linked to environmental
justice, including providing safe, healthy, and pleasing surroundings “for all Americans,” 42 U.S.C §
4331(b)(2) (emphasis added); attaining a wide range of beneficial uses of the environment without
“undesirable and unintended consequences,” 42 U.S.C. § 4331(b)(3); maintaining an environment that
supports “diversity and variety of individual choice,” 42 U.S.C. § 4331(b)(4); and achieving patterns
of development and resource use that allow a “wide sharing of life’s amenities.” 42 U.S.C. §
4331(b)(5). Current environmental justice efforts gain further support from NEPA'’s explicit
congressional recognition that “each person should enjoy a healthful environment.” 42 U.S.C. §
4331(c).

While most NEPA case law has focused on the statute’s procedural aspects and its
requirement of environmental impact assessment, this does not diminish the force of its substantive
mandate. The statutory language obliges EPA to administer all its programs in accordance with the
national environmental policy to the fullest extent possible, regardless of whether the agency does so
through environmental impact assessment or through other means. Expressly described as a policy
directive “supplementary to” the ones imposed by other laws, 42 U.S.C. § 4335, NEPA is an integral
part of EPA’s mission. As the Environmental Law Institute noted six years ago, “[t]he understanding
of NEPA as a grant of authority is liberating. It provides the discretion necessary to consider a
broad array of relevant factors in decisionmaking.” Environmental Law Institute, Rediscovering the
National Environmental Policy Act: Back to the Future, at 11 (1995). The agency’s potential application of
this discretion to environmental justice issues is discussed in detail in the NEPA chapter of this
report.



Title VI provides another potential source of authority to promote environmental justice,
through its government-wide directive to eliminate discrimination on the basis of race, color, or
national origin in all programs or activities that receive federal financial assistance. 42 U.S.C. 8§
2000d to 2000d-7; see also 40 C.F.R. Part 7. An examination of EPA’s authorities under Title VI is
beyond the scope of this report, but the agency’s responsibility to exercise ongoing oversight to
ensure that state programs and other recipients of EPA financial assistance do not discriminate
against people of color provides an important context for many of the agency activities described in
this report. EPA has published two draft Title VI guidance documents, the first for state and local
recipients of EPA financial assistance for environmental permitting programs, and the second
establishing a framework for EPA’s own consideration of administrative complaints alleging
discrimination in environmental decisions. See 65 Fed. Reg. 39649 (June 27, 2000). It remains to be
seen how EPA will implement its Title VI mandate, especially in light of the ongoing national
dialogue about what approach the agency should take. See generally NATIONAL ADVISORY COUNCIL
FOR ENVIRONMENTAL POLICY AND TECHNOLOGY, REPORT OF THE TITLE VI IMPLEMENTATION
ADVISORY COMMITTEE: NEXT STEPS FOR EPA STATE AND LOCAL ENVIRONMENTAL JUSTICE
PROGRAMS (U.S. Environmental Protection Agency, pub., EPA 100-R-99-004, April 1999).

Finally, although not a statutory authority, Executive Order 12898 directs each federal agency
to “make achieving environmental justice part of its mission by identifying and addressing, as
appropriate, disproportionately high and adverse human health or environmental effects of its
programs, policies, and activities on minority populations and low-income populations.” Executive
Order 12898, “Federal Actions to Address Environmental Justice in Minority Populations and Low-
Income Populations” § 1-101 (Feb. 1994). Agencies must accomplish this goal “[t]o the greatest
extent practicable and permitted by law.” 1d. The Executive Order further requires each agency to
conduct its programs, policies, and activities in such a manner that they “do not have the effect of”
discriminating against individuals or subpopulations based on their race, color, or national origin, id.
§ 2.2, and an accompanying memorandum directs federal agencies to assure that their programs do
not run afoul of the anti-discrimination requirements of Title VI. The Executive Order represents a
broad commitment by the executive branch to environmental justice goals, and provides EPA with a
basis for expansive application of the agency’s existing discretion to consider how the implementation
of policies and programs affect low-income communities and communities of color, and to act
accordingly.

Apart from these explicit sources of authority, EPA also possesses general or implied
discretionary authority, which administrative agencies commonly exercise in areas that are not
specifically addressed by Congress. See Daniel J. Gifford, Discretionary Decisionmaking in the Regulatory
Agencies: A Conceptual Framework, 57 So. CAL. L. REv. 101 (1983). Such implied or general discretion
may provide EPA with some authority to address environmental justice issues even where the
agency’s actions are not founded on a particular statutory provision. In a series of cases challenging
Clean Air Act prevention of significant deterioration (PSD) permits, EPA’s Environmental Appeals
Board (EAB) endorsed the agency’s general discretion to promote environmental justice. Sheila R.
Foster, Meeting the Environmental Justice Challenge: Evolving Norms in Environmental Decisionmaking, 30
ELR 10992, nn. 32-33 and accompanying text (Nov. 2000). In each of these cases, the EAB reviewed
environmental justice claims without directly basing its authority to do so on the text of the Clean
Air Act, relying instead on the agency’s general discretionary authority. According to Professor
Foster, this was not for lack of authority under the Act, and indicated the extent to which
“environmental justice is becoming part of the landscape of federal environmental law.” 1d. at 10993-
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94.

Administrative agencies are said to have discretionary authority whenever they have the
freedom to choose among possible courses of action or inaction within the effective limits of their
power. Kenneth Culp Davis, 2 A









In In re Chemical Waste Management of Indiana, Inc., 6 E.A.D. 66, 1995 WL 395962 (June 29,
1995), the Environmental Appeals Board interpreted EPA's authority to address environmental
justice issues under the RCRA "omnibus clause,” which likewise authorizes the agency to include in
RCRA permits “such terms and conditions as the Administrator (or State) determines necessary to
protect human health and the environment.” 42 U.S.C. § 6925(c)(3). The Board held that the clause
does not require EPA to consider environmental justice issues in permitting, but that it is well within
the agency's discretion to do so, as long as it relates to the core function of protecting human health
and the environment. 1d. Although the Chemical Waste Management decision arose from a challenge to
a permit, its analysis of language nearly identical to the language found in RCRA Sections 3002
through 3004 suggests that EPA possesses similar discretion to consider and address environmental
justice concerns when setting RCRA standards. It may also give an indication of how the Board or
courts would interpret the comparably broad grants of discretion found in EPA's other pollution
control statutes, if the agency can sufficiently link its actions to public health and environmental
quality.

At the same time, the Board noted that RCRA's omnibus clause, standing alone, might
preclude EPA from redressing “impacts that are unrelated or only tenuously related to human health
and the environment, such as disproportionate impacts on the economic well-being of a minority or
low-income community.” 1995 WL 395962 at 7. While this language might at first glance appear to
constrain EPA in addressing environmental justice, the Board does not appear to be saying that
economic and social impacts are beyond the scope of the agency’s legislative authority in general, only
that such impacts must remain linked to issues of health or environmental quality. Lazarus & Tai at
663. In actuality, these linkages are not as remote as they might first appear; the real problem is that
the people pressing environmental justice claims before the agency rarely possess the technical and
legal resources necessary to establish such linkages. The Chemical Waste Management decision suggests
that the agency itself has discretion to investigate these linkages and act accordingly.

. PARTICULAR KINDS OF STANDARDS

The statutes EPA administers prescribe a wide array of standards, reflecting historically
different approaches to pollution control, different policy purposes, and different types of regulated
substances and discharges affecting different media. Four broad categories of standards authorized
by the statutes are: (1) technology-based performance standards, (2) design and practices standards,
(3) harm-based standards, and (4) standards for regulating substances. Each type of standards
presents opportunities for EPA to address environmental justice issues. The agency's ability to do so
depends heavily on the specific statutory language, as discussed in the chapters on the individual
statutes. Some common themes and highlights are discussed below.

A. Technology-Based Performance Standards

Technology-based performance standards limit the amount of pollution a source may emit or
discharge into the environment. They are “technology-based” insofar as they are set according to the
known capabilities of existing pollution control technologies; however, they differ from technology-
based design standards in that they do not require sources actually to use the particular technologies
on which the standards are based. Unlike harm-based standards, they do not stem from judgments
about the ambient levels of pollution in the environment necessary to protect public health and other
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values. Instead, they attempt to bring all sources in line with the best-performing sources in each

industrial sector. Over time, such standards can be tightened to reflect advances in pollution control
technology.

Technology-based effluent and emissions limitations under the Clean Water Act and the air
toxics program of the Clean Air Act are classic illustrations of technology-based performance
standards. EPA exercises considerable discretionary power at several stages of these programs, each
of which presents an opportunity to consider and address environmental justice concerns. These

include: (1) listing pollutants; (2) identifying pollution sources; (3) defining source categories; (4)
setting standards; and (5) reviewing variances.



law or regulations . . .or any other Federal law or regulation . ...” 33 U.S.C. § 1311(b)(1)(C). In the
Clean Air Act toxics program, EPA must establish best technology performance standards for each
category of source that take into account, among other things, “non-air quality health and
environmental impacts.” 42 U.S.C. § 7412(d)(1). In setting regulatory priorities under the program,
EPA must consider the “quantity and location” of emissions. 33 U.S.C. § 7412(e)(2)(B).

Reviewing Variances. Under the Clean Water Act, EPA may grant a “fundamentally different
factors” variance from certain effluent limitations provided that the source demonstrates “to the
satisfaction of the Administrator,” that, among other things, “the alternative requirement will not
result in a non-water quality environmental impact which is markedly more adverse than the impact”
considered in the original effluent limitation. 33 U.S.C. § 1311(n)(1)(D). Variances from secondary
treatment standards for municipal waste treatment and from effluent limitations for dischargers of
nonconventional pollutants are governed by similar discretionary language. 33 U.S.C. § 1311(g),(h).
The Safe Drinking Water Act provides that EPA may only identify a variance technology if it “is
protective of public health,” 42 U.S.C. § 300g-1(b)(15)(B), and any variance granted must "not result
in an unreasonable risk to health.” 42 U.S.C. § 300g-4(a)(1)(A).

EPA can use its discretionary power to address impacts on communities of color and low-
income communities at any of these stages. For example, pollutant listings could take into account
cumulative and synergistic effects, impacts on sensitive populations, and other relevant concerns.
Clean Water Act effluent limitation guidelines can be revised to address environmental justice
considerations if EPA deems those considerations “appropriate,” a term that confers substantial
discretion. The agency also can establish more stringent effluent limitations pursuant to “any” state






subpopulations, such as urban children. In fact, the agency’s failure to adequately explain its decision
not to issue a short-term sulfur dioxide NAAQS to protect asthmatic residents of urban areas led to
a remand in American Lung Ass’nv. EPA, 134 F.3d 388, 389 (D.C. Cir. 1998). The court held that the
standards “must protect not only average healthy individuals, but also ‘sensitive citizens’ — children,
for example, or people with asthma, emphysema, or other conditions rendering them particularly
vulnerable to air pollution.” The “margin of safety” language applicable to primary NAAQS could
support a decision to err on the side of caution when dealing with criteria pollutants in low-income
communities and communities of color. Likewise, secondary NAAQS could potentially take into
account economic impacts, as well as many of the less tangible impacts of air pollution on the
“welfare” of these communities, such as noise, odors, and traffic.

The promulgation of water quality criteria and resulting effluent limitations under the Clean
Water Act gives EPA further opportunities to use harm-based rules to address environmental justice
issues. If, in EPA’s judgment, application of technology-based effluent limits alone would not assure
attainment or maintenance of at least the "fishable/swimmable™ standard of water quality, the agency
must issue more stringent limitations to meet that standard. 33 U.S.C. § 1312(a). Although EPA has
yet to use this authority, it could do so in selected areas where fishing, for example, is an essential
source of food or the object of cultural practices. Similarly, states have the primary authority to
select designated uses for waters within their boundaries and to establish water quality standards
necessary to meet the designated uses. 33 U.S.C. § 1313. EPA retains considerable power to guide,
oversee, and if necessary, to take over these decisions. Federal water quality guidelines are a primary
source for state action in this area, and the guidelines could be revised to address environmental
justice concerns. EPA also has approval authority over state total maximum daily load (TMDL)
allocations for impaired waters, and the agency may issue its own TMDLs if it disapproves a state’s
plan. As explained in greater detail in Chapter 10 of this report, the TMDL program is especially
well-suited to address the distributional consequences of water pollution.

D. Standards for Regulating Substances

Finally, EPA has considerable discretion to regulate certain chemical substances under its
pollution control authorities, even where the substances are not expressly designated in the statutes.
As noted above, the agency may bring additional pollutants under the technology-based performance
standards of the Clean Air Act and Clean Water Act. Similar authority for EPA to add to the
number of substances it regulates is found in RCRA, which contains an expansive definition of
"hazardous waste" and allows EPA to consider numerous factors in determining whether the
definition is met, 42 U.S.C. 8§ 6903(5), 6921. In addition, CERCLA provides the agency with
authority to designate as hazardous any substances that “may present substantial danger to the public
health or welfare or the environment.” 42 U.S.C. 9602 (a). Each of these provisions afford discretion
for the agency to consider cumulative and synergistic effects, impacts on sensitive populations, and
other environmental justice issues when designating substances for regulation.
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CHAPTER 3

PERMITTING AND OTHER APPROVALS

Permits and permitting procedures are at the core of EPA’s authority under most major
pollution control statutes. Siting permits or approvals help determine where industrial and waste
disposal facilities may be located, and under what circumstances. Operating permits translate general
environmental standards into specific discharge and emissions limitations, incorporate monitoring,
reporting, and other related requirements, and provide a basis for subsequent enforcement actions.
And “registrations” or “listings” of chemical substances regulate whether, how, and in what
quantities those substances may be manufactured, distributed, and used. In addition, the various
permit application and review processes offer perhaps the most important — and certainly the most
immediate — opportunity for communities to participate in decisions that affect their health and
environment.

For all these reasons, permitting has long been a focus of the environmental justice debate.
Activists, regulators, and industry all agree that “EPA needs to address the issue of incorporating
environmental justice considerations in permitting because communities increasingly are insisting
upon a broader view of permitting and because neither companies nor permit writers know what is
expected of them.” NATIONAL ENVIRONMENTAL JUSTICE ADVISORY COUNCIL, ENVIRONMENTAL
JUSTICE IN THE PERMITTING PROCESS App. A, “Pre-Meeting Report,” at 3 (U.S. Environmental
Protection Agency, pub., EPA 300-R-00-004, July 2000) [hereinafter “NEJAC Permitting Report”].
Previous studies have examined EPA’s existing legal authority to incorporate environmental justice
concerns into the permitting process. See Richard J. Lazarus & Stephanie Tai, Integrating
Environmental Justice into EPA Permitting Authority, 26 EcoL. L.Q. 617 (1999) [hereinafter “Lazarus &
Tai”]; Memorandum from Gary S. Guzy, U.S. EPA Office of General Counsel, EPA Statutory and
Regulatory Authorities Under Which Environmental Justice Issues May Be Addressed in Permitting
(Dec. 1, 2000) [hereinafter “OGC 2000 Memorandum”]. This report examines some of these ideas,
and also includes an analysis of statutory provisions that have not previously been analyzed in the
environmental justice context. The report makes it clear that ample opportunity exists for EPA to
exercise its discretion to incorporate environmental justice considerations in the permitting process.

Much of the discussion of EPA’s permitting authority centers on two related questions: (1)
whether the agency may deny a permit on environmental justice grounds; and (2) whether it may
place conditions on a permit that specifically address issues of concern to low-income communities
and communities of color. Lazarus & Tai at 619. Arguments for taking such actions are based on
the full range of environmental justice issues, including disproportionate impacts, cumulative or
synergistic impacts, effects on sensitive populations, unique exposure pathways, and cultural and
socio-economic considerations. Along with outright denial of permits or bans on particular
substances or practices, the conditions that have been proposed as falling within EPA’s authority
include site-specific mitigation measures, heightened monitoring requirements, advanced pollution
prevention and best management practices, specialized control technology, enhanced public
participation procedures, information disclosure, and community inspections. NEJAC Permitting
Report at 24-30.
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These environmental justice issues, and their potential remedies, are rarely mentioned
explicitly in the permitting provisions of a specific statute or regulation. Instead, EPA’s authority to
consider them generally is based on its broader statutory authority to “protect human health and the
environment,” or to take “appropriate” or “necessary” action to carry out a statute’s purposes and
goals. Thus, EPA’s exercise of its discretion to consider environmental justice in permitting is
subject to the same analysis as the permitting process generally — which in turn is similar to the
analysis undertaken when EPA invokes these general statutory provisions to set standards or to take
enforcement measures. As discussed in the preceding chapters of this report, EPA has great latitude
to take a broad range of actions, provided: (1) the agency’s action is not contrary to Congress’s
unambiguous intent, as expressed in the authorizing statute; and (2) the agency’s interpretation of the
statute as allowing consideration of environmental justice issues is a “reasonable” one.

If these legal standards are met, courts generally review EPA’s issuance or refusal to issue a
permit on a case-by-case basis using the “arbitrary, capricious, abuse of discretion, or otherwise not in
accordance with law” standard given in the Administrative Procedure Act, 5 U.S.C. § 706(2)(A).
Mueller v. EPA,
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have some ability to review or to influence state-administered allocations under a SIP. 42 US.C. §
7410(a)(2)(E); see Lazarus & Tai at 633.
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particular circumstances of a manufacturer that may be located near low-income communities or
communities of color, or that is producing a chemical that is of special concern to those
communities. Similarly, under FIFRA, EPA may decide to classify a pesticide as “restricted use,” and
impose specific conditions on its use. 7 U.S.C. § 136a(d). These conditions often include locale-
specific restrictions that typically relate to geography, climate, or the presence of an endangered
species. See OGC 1994 Memorandum. Similar restrictions could be imposed to take account of the
presence of sensitive populations or multiple pollution sources at a specific site.
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CHAPTER 4

DELEGATION OF PROGRAMS TO STATES AND TRIBES

Most major pollution control statutes authorize EPA to delegate significant programmatic
responsibility for permitting, monitoring, and enforcement to state and tribal governments. Program
delegation reflects a deliberate tension that is inherent in our federal system of laws, and the
environmental laws are no exception. On the one hand, modern pollution control statutes are
specifically designed to establish national standards and to provide for uniformity in their
implementation and enforcement; in many cases, they were expressly enacted to supplant a patchwork
of inconsistent and ineffective state laws. On the other hand, the statutes also reserve a large, and
sometimes primary, role for state and tribal governments, for a variety of reasons: a policy preference
for “states’ rights” and tribal sovereignty; the time-honored notion that diverse approaches create a
“laboratory” for improving both state and federal law; and recognition that states and Tribes are
more aware of, and better positioned to respond to, conditions in the field. The purpose of
delegating EPA’s authority is to strike a balance between these two sets of goals, and to ensure that
federal and state expertise and resources are put to their most effective uses. At the same time,
federal law continues to be the ultimate source of authority for implementing these programs, and
EPA retains an important oversight function in all of them.

Since many EPA programs have in fact been delegated to a large majority of the states, it is
impossible to examine EPA’s authority for advancing environmental justice goals without also
examining the role of delegation. Delegation forms the backdrop for much of the discussion of the
standard setting, permitting, and enforcement provisions in this report, and it also raises
environmental justice issues in its own right. Numerous practical and political issues complicate the
exercise of federal oversight. This chapter discusses the statutory authorities that can potentially be
used to address environmental justice issues at several key points in the delegation process: approval
of delegated authority, ongoing oversight of state actions and review of state-issued permits, parallel
enforcement action, and partial or total revocation of delegated authority.

l. APPROVAL OF DELEGATED AUTHORITY

With the exception of the Comprehensive Environmental Response Compensation and
Liability Act (CERCLA), which has no delegated programs, the delegation provisions of EPA’s
major statutes are substantially similar. See 33 U.S.C. § 1342 (CWA National Pollutant Discharge
Elimination System); 33 U.S.C. § 1344 (CWA dredge-and-fill permits); 42 U.S.C. § 300g-2 (SDWA
public water systems regulation); 42 U.S.C. § 300h (SDWA underground injection control); 42 U.S.C.
§ 6926 (RCRA); 42 U.S.C. § 7410 (CAA state implementation plans (SIPs)); 15 U.S.C. § 2684 (TSCA
lead programs); 7 U.S.C. § 136w (FIFRA pesticide use enforcement). Delegation generally begins
with a formal application by the state or tribal government for federal authorization, which is
reviewed by EPA through a public process. Most of the statutes require EPA to determine whether
the state’s or Tribe’s laws and proposed measures provide adequate personnel, funding, and authority
to carry out the federal program. Once these findings are made and other applicable requirements
are met, EPA approves the program and cedes the appropriate elements of its authority within that
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jurisdiction. Citizens generally will be given an opportunity to participate in EPA’s decision. For
example, the Clean Water Act regulations require EPA to hold a public hearing on the delegation
decision “if interest is shown,” and to consider and respond to comments received. 40 C.F.R. §8
123.1(e), 123.61. Similarly, the Safe Drinking Water Act’s Underground Injection Control program
requires a public hearing and a “reasonable opportunity for presentation of views” before EPA may
make a final decision on delegation. 42 U.S.C. §§ 300h(b)(2) & (4).

EPA has authority to consider environmental justice issues during this approval process. To
begin with, individual states and Tribes generally may not propose environmental standards or
requirements that are any less stringent than the federal requirements, though they may exceed them.
E.g., 33 U.S.C. § 1342(0)(1) (CWA); 42 U.S.C. § 300g-2(a) (SDWA); 42 U.S.C. § 6929 (RCRA). Thus,
a broad EPA interpretation of the agency’s own mandate to protect low-income communities or
communities of color in implementing its programs could translate into additional requirements
when those programs are delegated to the state or tribal level. Further, where the agency is
authorized to examine in detail the state’s or Tribe’s capacity to actually carry out a program, that
inquiry could include consideration of how the proposed allocation of budget, staff, and other
resources may affect these communities. In some cases, EPA also may issue a partial approval of a
state program, and require revisions to the remaining portions. E.g., 42 U.S.C. §7410(k) (CAA SIPs).

Additional EPA authority is provided by specific provisions of the individual statutes. The
Clean Air Act requires that states’ proposals to carry out state implementation plans (SIPs) must not
be “prohibited by any provision of Federal or State law,” 42 U.S.C. § 7410(a)(2)(E). Some have
argued that this condition includes the responsibility to ensure that SIPs comply with Title VI of the
Civil Rights Act or other relevant laws. Richard J. Lazarus & Stephanie Tali, Integrating Environmental
Justice into EPA Permitting Authority, 26 EcoL. L.Q. 617, 633 (1999) [hereinafter “Lazarus & Tai”].
Clean Water Act regulations specifically require state programs to provide for public participation,
including judicial review of permit approvals, citizen intervention in enforcement actions, and state
agency response to citizen complaints. 40 C.F.R. 8§ 123.27(d), 123.30. These requirements could be
reviewed or revised with special attention to whether the state program meets the needs and builds
the capacity of low-income communities and communities of color. Section 4002 of the Resource
Conservation and Recovery Act (RCRA), which authorizes consideration of “political” factors, may
offer a similar opportunity for EPA to incorporate both substantive and procedural environmental
justice measures into its guidelines for approving state solid waste management plans. 42 U.S.C. §
6942(c)(9); Lazarus & Tai at 646-47.

. EPA OVERSIGHT AND PERMIT REVIEW

Even after a program has been delegated, EPA often retains oversight of various state actions
and decisions. Since this oversight authority goes to the heart of federal-state relations, it can be
politically sensitive and difficult for EPA to exercise, and the agency historically has been reluctant to
do so. Nevertheless, it has an ample basis in the laws. For example, under the Clean Air Act, EPA
has authority to impose discretionary sanctions against states, including withholding of federal
highway funds, “at any time . . . the Administrator makes a finding, disapproval, or determination”
that it is necessary for ensuring that any SIP or portion of a SIP meets the requirements of the Act.
42 U.S.C. 7410(m) (emphasis added). While drastic, such federal funding sanctions provide a
powerful lever that has been used in a variety of other contexts; EPA could explore the possibility of
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applying them to ensure uniform implementation of standards, site-specific permit conditions, or
other policies that help promote environmental justice. Memorandum from Howard F. Corcoran,
U.S. EPA Office of General Counsel, Environmental Justice Law Survey (Feb. 25, 1994) [hereinafter
“OGC 1994 Memorandum”]. Similarly, the Clean Water Act authorizes EPA to make grants to
assist states in administering programs, and requires the agency to withhold grant monies from states
that fail to conduct adequate water quality monitoring and reporting. 33 U.S.C. § 1256. Although
the Clean Water Act lacks financial leverage of the magnitude of federal highway funding under the
Clean Air Act, this authority also could be directed to address environmental justice issues. Other
funding provisions are discussed in Chapter 7 of this report.

In addition, some statutes give EPA specific authority to review proposed state permits,
object to their issuance, and in some cases to exercise a veto. Under the Clean Air Act, EPA may
review, comment on, and take any other necessary actions to ensure that draft new source review
permits comply with EPA’s rules, the SIPs, and the Act. 42 U.S.C. § 7503; see Memorandum from
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I11. EPAPARALLEL ENFORCEMENT

In some statutes, even after enforcement authority has been delegated, EPA’s power to
enforce permits and other requirements operates in parallel with the state or tribal government's.
Where parallel enforcement authority exists, it offers an independent basis for EPA to pursue
environmental justice goals, through the types of measures discussed in the “Enforcement” chapter
of this report. For example, the Clean Water Act expressly provides that nothing in its delegation
provisions “shall be construed to limit the authority of the Administrator” to take enforcement

action, 33 U.S.C. § 1342(i
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administering its program. 42 U.S.C. § 7509. FIFRA allows the agency, after it finds that a state’s
program is inadequate and gives notice, to rescind primary enforcement responsibility “in whole or in
part.” 7 U.S.C. 8§ 136w-2(b). The Clean Water Act and Clean Air Act provide that if EPA finds
violations of state-issued permits that “are so widespread that such violations appear to result from a
failure of the State to enforce such permit conditions or limitations effectively,” it must give the state
notice, and if the situation goes uncorrected, temporarily assume federal enforcement authority until
the state gives assurances that it will enforce its program. 33 U.S.C. § 1319(a)(2) (CWA); 42 U.S.C. §
7413(a)(2) (CAA). The Clean Water Act authorizes total revocation on a number of grounds,
including inadequate permitting, inadequate public participation, or inadequate enforcement. 33
U.S.C. § 1342(c)(3); 40 C.F.R. 88 123.63(a)(2) & (3). Similar revocation provisions and authorities are
found in, or have been read into, the other statutes and programs. See, e.g., 33 U.S.C. § 1344(i) (CWA
dredge-and-fill permitting), 42 U.S.C. § 6926(e) (RCRA), 15 U.S.C. § 2684(c) (TSCA); National
Wildlife Federation v. EPA, 980 F.2d 765 (D.C. Cir. 1992) (SDWA). All these authorities provide some
leverage for EPA to ensure that environmental justice issues are considered in state programs as well
as in federal programs.
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CHAPTER 5
ENFORCEMENT

Enforcement is the process by which one party, usually a government agency, attempts to
bring another party into compliance with established norms and rules by imposing one or more
sanctions. Environmental norms and rules take many forms, from prescriptive, quantitative, or
qualitative standards for behavior to descriptions of conditions that pose a threat to the general
public health or welfare. Sanctions include any restrictions, limitations or requirements imposed on
the party against whom enforcement is brought. Enforcement is different from standard setting and
permitting, which attempt to regulate future behavior that may be expected to have adverse
environmental consequences before it occurs. In contrast, enforcement follows or responds to
behavior that has already failed to comply with prescribed standards. However, enforcement action
also can be forward-looking: by imposing sanctions against those who have already violated
established norms, enforcement also attempts to discourage and deter future violations by other
members of the regulated community that are subject to the same norms and rules.

Enforcement often is described as deterring undesirable behavior in two separate ways.
“Specific deterrence” acts to change the behavior of the party or facility that is the subject of the
enforcement action. The cost, or discomfort, of the sanctions imposed is intended to be greater than
the benefit derived from noncompliance, so that the party subject to the sanctions eventually returns
to compliant behavior. “General deterrence” operates on the behavior of all other parties who are
subject to the same regulatory controls. Knowing of the sanctions imposed on the original
enforcement target, and imagining the impact of these sanctions on themselves, even parties not
immediately affected by the enforcement action choose to conform their behavior to the established
norms and rules.

The enforcement tools and discretion entrusted to the Environmental Protection Agency are
broad enough for innovative and imaginative application of the enforcement process to
environmental justice issues. This application can significantly advance the goal of ensuring fair and
equal treatment for people of all races, cultures, and incomes regarding the development,
implementation and enforcement of our environmental laws and policies.

l. EPA’S AUTHORITY AND DISCRETION

As shown in the individual chapters of this report, EPA has authority to regulate activity and
safeguard the environment and human health across a breathtaking expanse of programs. Each of
these programs is guided by enabling legislation that establishes basic objectives for EPA and
provides tools for the agency to engage in enforcement activities. These tools include issuing an
administrative order, seeking an administrative fine, revoking or withholding a permit, bringing a
civil action in federal district court, or pursuing criminal charges through the U.S. Attorney’s office.
The agency can take action against individuals, corporations, certain government entities, and other
legal entities. While enforcement provisions vary from one environmental law to another, the
fundamental concepts appear in similar guise in the different statutes.
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. EXERCISING DISCRETION

Enforcement is a process with several different stages, decision points and tools available to
EPA in addressing environmental justice issues. This Part presents an overview of how EPA can
exercise its enforcement discretion in the various stages of enforcement and then discusses specific
aspects of the process that have particular relevance for promoting environmental justice.

A. Generally

In most cases, the enforcement process begins with the identification of facilities to be subjected
to inspection or other forms of monitoring. This selection can be effective in two ways. First, a
higher frequency of inspections is itself seen by many facilities as undesirable and something to be
avoided, if only because it disrupts normal business activities, and this perception often encourages
greater attention to compliance. In addition, a higher inspection frequency is likely to detect actual
violations and to provide an initial basis for an enforcement response. For both these reasons, EPA
could target selected geographic areas or industrial sectors for inspection based on the agency’s
reasonable belief that a high proportion of facilities in that area or sector create or exacerbate health
or environmental impacts for communities near their facilities. This approach can then be refined to
prioritize inspections toward those facilities in the selected area or sector that have the highest
probability of affecting low-income communities or communities of color.

The second phase of the enforcement process is conducting inspections. The manner in which

inspections are conducted, and the identity and affiliation of the person conducting them, also offer
opportunities to attain environmental justice goals. In carrying out targeted inspections, EPA might
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frequently a subject about which such communities may feel strongly and have valuable suggestions
or contributions to offer.

B. Case Selection

The most flexible stage in the enforcement process is the selection of cases for which to bring
enforcement actions. While general deterrence presumes that future behavior of many actors will be
guided by an enforcement action against a single violator, it is the conduct of the enforcement target
itself that is most immediately and directly affected. It is the enforcement target whose behavioral
changes are most readily confirmed through continuing inspection. Thus, it is changes in the
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or is likely to enter a public water system or an underground source of drinking water may present an
imminent and substantial endangerment to the health of persons,” the Administrator is authorized to
“take such actions as he may deem necessary to protect the health of such persons,” including issuing
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that EPA could obtain to address the harm might be broader and more responsive under a
“substantial endangerment” standard than for a case based on a violation of a standard.

C. Case Resolution
1. Penalties

EPA has discretion to select what relief it will seek. This includes requiring or prohibiting
specific actions by the entity being sued and seeking administrative, civil or criminal penalties. Here
again, the broad sweep of much of EPA’s enabling legislation provides statutory authority that the
agency can use when seeking penalties to address issues of concern to low-income communities and
communities of color. And here again, the relevant provisions vary somewhat from statute to statute,
but provide cross-cutting themes that can be applied in a number of different contexts.

For example, each statute authorizing imposition of penalties also contains provisions that
establish factors or criteria to be used in determining appropriate penalty levels. In a number of
statutes, the penalty provision contains what is sometimes called the “omnibus clause,” a clause that
adds a more general and comprehensive basis for penalties in addition to the specific penalty
considerations enumerated. Section 309(d) of the Clean Water Act requires that civil penalties be
calculated based upon “the seriousness of the violation or violations, the economic benefit (if any)
resulting from the violation, any history of such violations, any good-faith efforts to comply with the
appropriate requirements, the economic impact of the penalty on the violator, and such other matters as
justice may require.” 33 U.S.C. § 1319(d) (emphasis added). In almost the same words, the Clean Air
Act omnibus clause authorizes EPA or a court to consider “such other factors as justice may
require.” 42 U.S.C. § 7413,

The Toxic Substances Control Act likewise adds consideration of “such other matters as
justice may require” to the extent and gravity of the violation in prescribing penalty calculations. 15
U.S.C. § 2615(a). The Comprehensive Environmental Response, Compensation, and Liability Act
mandates consideration of the nature, circumstances, extent, and gravity of the violation as well as
such other matters as justice may require. 42 U.S.C. § 9609(a). Most other relevant penalty provisions
in EPA’s statutes include at least a requirement that the “nature,” “extent,” or “gravity” of the
violation be considered in computing an appropriate financial sanction. See, e.g.,, 7 U.S.C. § 1361(a)(4)
(FIFRA); 42 U.S.C. § 6928(a)(3) (RCRA). EPA has developed penalty policies for most statutes,
which provide a matrix and other mechanisms to calculate penalties. Seg, e.g., RCRA Civil Penalty
Policy (Oct. 1990). Following the statutes, these formulas take into account the gravity and duration
of the violation, the violator’s history of noncompliance, good or bad faith, economic benefit gained
by the violation, and ability to pay.

EPA’s broad authority to tailor penalties to fit a specific factual situation has several
implications for incorporating environmental justice issues into penalty calculations. It is clear that
the agency in administrative penalty actions, and the federal and state courts in formal civil penalty
proceedings, have ample authority to define and consider the full cost of environmental violations to
a community in deciding a penalty. For this reason, the “gravity” factor for an unpermitted
wastewater discharge to a stream that does not support any human activities will be less substantial
than the gravity factor for the exact same discharge to a stream that supports subsistence fishing.
Similarly, hazardous waste storage or labeling violations may be subject to a lesser penalty for a
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remote facility than for a facility located in an urban area where children playing are more likely to
come into contact with the wastes.

Enhancing an individual penalty based up a fuller appreciation of the gravity of the impacts
will not by itself lessen the consequences of the underlying violations on affected community
residents. But at the very least, a penalty calculation that includes appropriate consideration of the
gravity and severity factors will produce a truer, and therefore fairer, sanction for the violations.
Beyond this benefit, imposition of the fuller penalty serves the essential function of providing for
general deterrence across the broader regulated community. Other facilities committing similar
violations — and imposing similar burdens on their surrounding communities — will discern that the
costs of their conduct are greater than they initially thought, and this knowledge alone may impel
them to alter their conduct. If penalties are calculated correctly, the cost of compliance will become
less expensive than the cost of continued noncompliance.

2. Supplemental Environmental Projects

Under the language of EPA’s statutes, the agency’s civil penalty authority is limited to
imposition of fines on a person or firm that has violated environmental laws or regulations. The
fines collected generally go into the government treasury rather than back into the affected
community. EPA also has broad authority under most of its statutes to compel facilities to take
specific actions to comply with the law. These two forms of relief may not directly respond to the
needs of low-income communities or communities of color, especially communities that have
suffered from the accumulated impacts of a long-term or serious violation that has degraded the local
environment. However, the vast majority of enforcement actions are resolved through settlement,
which offers EPA greater latitude to fashion remedies. In the settlement context, EPA has broad
discretion to seek actions beyond payment of a penalty or cessation of illegal conduct, actions that
may more directly address the consequences of the original illegal conduct. The agency has
developed a policy that promotes the incorporation of environmentally beneficial activities into
settlement discussions, and prescribes a method for selecting and using these so-called Supplemental
Environmental Projects (SEPs). See U.S. Environmental Protection Agency, Supplemental
Environmental Projects Policy (May 1, 1998).

EPA has recognized the potential that the SEP program offers for helping to attain a variety
of environmental justice goals. The agency’s SEP policy expressly provides that “emphasizing SEPs
in communities where environmental justice concerns are present helps ensure that persons who
spend significant portions of their time in areas, or who depend on food and water sources located
near where the violations occur, would be protected.” Id. The policy also notes that promoting
environmental justice is an overarching agency goal, not a specific kind of SEP. According to the
policy, EPA encourages SEPs in communities where environmental justice issues have been raised in
the course of an enforcement action.

Typically, for a proposed project to qualify as a SEP and offset some portion of the
traditional penalty amount, it must be considered “environmentally beneficial.” EPA defines
environmentally beneficial to mean a project that improves, protects, or reduces risks to public health
or to the environment at large. 1d. EPA also provides a list of seven specific categories of projects
that qualify as environmentally beneficial, two of which are of particular interest from an
environmental justice perspective. The first category is “public health projects,” described as projects
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that provide diagnostic, preventative, and/or remedial components of human health care that are
related to the actual or potential damage to human health caused by the violation. The EPA policy
notes that public health SEPs are only acceptable where the primary benefit is to the population
harmed or put at risk by the violations at issue. The second relevant category of SEPs is
“environmental restoration and protection efforts.” The EPA policy explains that certain
improvements to man-made environments may qualify as beneficial projects; these might include the
removal or mitigation of dangerous materials, such as asbestos or lead paint in structures.

The flexibility inherent in the SEP program creates enormous opportunity for EPA
enforcement actions to yield settlements that directly address environmental justice concerns in the
affected community. For example, epidemiological studies could be conducted to evaluate whether
populations suspected of being at risk actually exhibit higher incidences of illness. Individual
screening and medical examinations for at-risk individuals could be mandated, along with follow-up
monitoring and appropriate care. Environmental SEP projects could remove or mitigate
contamination sources that would not otherwise be remedied in the near future. The agency could
continue to make a concerted effort to include these and other kinds of SEPs in settling actions
where environmental justice issues are present.

EPA also could use its authority to make the SEP program even more responsive to
environmental justice issues. For one thing, it is not clear that there is an effective mechanism by
which firms entering into settlement discussions can learn about possible SEPs, or by which affected
low-income communities and communities of color can learn of ongoing settlement negotiations. A
more recent EPA draft guidance document offers several suggestions that could be adopted to
address these issues, for example through the concept of SEP “banks.” Draft EPA Guidance for
Community Involvement in Supplemental Environmental Projects, 65 Fed. Reg. 40639 (June 30,
2000). These banks would be local repositories of ideas for environmentally beneficial projects,
identified and considered by EPA in anticipation of future settlement discussions. The availability of
projects in a SEP bank might help influence a defendant to consider a SEP as part of settlement
discussions. Potential projects might be even more attractive to settling defendants if it were clear
that they had already been evaluated, at least preliminarily. To test these concepts, the agency might
ask one or more EPA Regions to develop pilot SEP banks consisting of projects designed to redress
environmental injuries in low-income communities or communities of color. In developing these
pilot banks, EPA could employ focused outreach techniques to solicit ideas for potential future
projects directly from these communities. The experience of these Regions then could be used to
evaluate and refine the SEP bank idea for general application.

EPA also could revise its existing policy to make more environmental justice projects eligible
for consideration as SEPs and to make eligible projects more attractive for settling parties. For
example, the policy for public health SEPs presently requires a clear nexus between the showing of
harm from a violation and the population to be aided by the beneficial project. For communities
facing a variety of environmental risks, identifying the harm from any individual violation may be
virtually impossible, which could eliminate consideration of a public health SEP that might otherwise
be funded. EPA could modify this policy to allow public health projects for low-income
communities and communities of color to be considered as SEPS by a settling polluter even where
the particular violation did not specifically contribute to general community conditions; under this
revision, it would suffice to demonstrate that there were violations and that a community in the same
area is under general environmental stress and needs preventive or responsive health care. Finally,
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EPA also could revise its guidelines to allow SEPSs that advance environmental justice objectives to
offset a greater portion of the underlying penalty amount than other environmentally beneficial
projects, which would have the effect of encouraging more environmental justice projects. Since the
existing SEP policy is a legitimate exercise of EPA’s enforcement discretion, these revisions also
should be within the agency’s authority.

3. Criminal Sanctions

Virtually every major environmental statute also provides criminal penalties for particularly
egregious violations of its substantive provisions and standards. The initiation of a criminal action is
perhaps the single most serious way in which government confronts one of its citizens. Thus, the
criminal charging power is wielded with great care and appropriate caution for the civil and
constitutional rights of those who might eventually be accused. In environmental cases, criminal
charges generally are only brought in instances of extreme damage to the environment or public
health (or serious threats of such damage), and in cases of intentional and knowing violation of well-
established standards. In deciding whether to bring criminal charges, a prosecutor’s examination of
the harm caused or threatened by a particular incident can include evaluation of the harm inflicted
upon or threatened to a community that is uniquely exposed due to its location, or its socioeconomic
or racial composition. Recognizing these considerations is consistent with the criminal provisions of
EPA’s statutes and the discretion typically afforded to prosecutorial decisions.

In addition to the charging of criminal cases, environmental justice issues also can influence
sentencing in criminal cases following a conviction. Most jurisdictions, including the federal
government, have sentencing guidelines that provide a framework for imposition of a sentence within
the bounds authorized by the criminal laws. Factual evaluation of the particular harm caused or
threatened is a fundamental component of these guidelines. Thus, environmental violations whose
harms are demonstrated to fall unequally on one particular group or class or community could be the
basis for an appropriate sanction under the criminal laws; indeed, harm to a more sensitive or
vulnerable group may be an enhancing factor in calculation of punishment. Federal and state
prosecutors can use the sentencing guidelines as a basis for linking punishment to actual harms that
are inflicted upon low-income communities and communities of color.

I1l. COMMUNITY INVOLVEMENT IN ENFORCEMENT
A. Community Involvement Throughout the Enforcement Process

Another concern for low-income communities and communities of color is how regulatory
agencies can ensure meaningful local involvement in key phases of the enforcement process. The
National Environmental Justice Advisory Council held a Roundtable that examined ways to enhance
environmental enforcement efforts, and highlighted a number of continuing concerns. These
included communities’ frustration over their inability to review inspection reports and results from
regulators; an accompanying desire to obtain raw analytical data as well as reports that summarize
inspection and analytical information; and a feeling that communities are not adequately notified
when enforcement actions are contemplated or commenced, and are not being afforded opportunity
to participate in the decision-making process to resolve actions once they are started. NATIONAL
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ENVIRONMENTAL JUSTICE ADVISORY COUNCIL, REPORT OF THE ENVIRONMENTAL JUSTICE
ENFORCEMENT AND COMPLIANCE ASSISTANCE ROUNDTABLE (EPA pub., 1996).

These concerns present challenges for EPA and other environmental regulators. The easiest
to address appears to be the issue of access to inspection reports and results. These documents
generally are regarded as public records in many jurisdictions, and most EPA records are subject to
disclosure under the federal Freedom of Information Act and EPA’s information regulations. 5
U.S.C. 8§ 552; see 42 C.F.R. Part 2. Nonetheless, the procedures to gain access to these public records
are frequently cumbersome and lengthy. Delay in obtaining key documents may hinder the ability of
a group or community to participate effectively at a critical stage of the enforcement process.

EPA may be able to develc 0
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such a discussion, the community could identify its key concerns and expectations, and EPA could
identify the general areas the settlement might address. EPA then could consider giving some sense
of the progress of the negotiations to the community at a point before complete agreement is
reached. Concerns about confidentiality could be minimized by the provision of limited, and
carefully worded, information; the agency also could identify the importance of community
involvement to the violator early in negotiations and require its consent to a limited disclosure of
information. Finally, EPA could preview the expected final settlement proposal to the community
before committing to it and submitting it for publication.

B. Citizen Suits

Although enforcement traditionally is perceived as a government tool, Congress and most
state legislatures have long recognized that the scope of our environmental regulatory system exceeds
the governmental resources available to implement it. As a result, many environmental statutes
contain provisions that allow private citizens to act, in effect, as attorneys general in bringing actions
against violations of the environmental laws. E.g., 42 U.S.C. § 9659 (CERCLA) 33 U.S.C. § 1364
(CWA); 15 U.S.C. § 2619 (TSCA). In addition, provisions such as RCRA Section 3008(d) allow the
EPA Administrator to authorize “any person” to conduct monitoring, testing, analysis and reporting
of any facility at which the storage or release of hazardous wastes presents a substantial hazard to
human health or the environment and where the facility owner or operator fails to perform these
actions satisfactorily. 42 U.S.C. § 6934(d). Such monitoring efforts could include appropriately
qualified representatives of the affected community, and could yield information that becomes the
basis for agency or citizen enforcement.

Citizen suits can be an effective vehicle for community participation, as well as for developing
substantive legal theories of cumulative harm and protection of sensitive populations that are
important for addressing environmental justice issues. In addition, community control of the legal
action helps ensure that enforcement decisions, as well as settlement decisions, will be reviewed fully
by those presumed to be best able to reflect the community’s goals and expectations. On the other
hand, technical requirements and the need for expert witnesses may prove difficult challenges, and
legal fees for long and hard-fought cases can be steep. EPA could support citizen suits by developing
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CHAPTER 6

INFORMATION GATHERING

The federal environmental statutes authorize EPA to undertake a wide array of information
gathering activities. The scientific and technical nature of environmental regulation has led Congress
to provide the agency with substantial research authority to inform its decision-making, both for
broad pollution control activities and for specific health and environmental issues. The agency’s
authority to set standards and to issue permits with site-specific discharge limitations requires
monitoring of actual emissions and discharges by regulated facilities, EPA, and the surrounding
community to ensure compliance and to track the status of human health and the environment.
EPA’s ability to conduct enforcement and to continually evaluate and revise its programs necessitates
the reporting of monitoring data and other information about health and environmental impacts of
regulated entities. Statutory authorities and opportunities for making this information available to
the public are discussed in Chapter 8.

Reliable and accurate information about the impact of regulated activities on communities of
color and low-income communities is critical for ensuring that EPA decisions protect the health and
environment of those communities. Environmental statutes provide broad authority for tailoring
EPA’s information gathering activities to promote environmental justice. First, EPA research can
more clearly define the risks faced by communities of color and low-income communities and can
include those communities in carrying out the research. Second, the agency can establish monitoring
requirements for facilities in impacted communities, strengthen its own monitoring and inspection,
and build the capacity of community groups to monitor the compliance of facilities within their
communities. Finally, reporting requirements can be expanded to include information relevant to
environmental justice issues, and information derived through these reporting requirements made
readily available to the public.

This report analyzes statutory authorities that provide opportunities to address
environmental justice issues in EPA’s information gathering activities. A detailed discussion of these
provisions and their potential environmental justice implications is found in the individual chapters
of Section B. Some cross-cutting themes, common language, and highlights of these chapters are
discussed below, under three broad headings: research, monitoring, and reporting.

l. RESEARCH

The need for research into health and environmental issues of concern to people of color and
low-income communities has long been a focus of the national dialogue on environmental justice.
Discussion about research to promote environmental justice issues has centered on both the
substance of the research and the manner of conducting the research. It is widely believed that a
greater understanding is needed of how to gauge the health effects of pollution on overburdened
communities: cumulative and synergistic effects of pollutants, as well their effects on people who may
be particularly sensitive because of underlying medical conditions such as asthma, or socio-economic
conditions such as limited access to health care, poor nutrition, etc. In addition, research into
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medical conditions that are more prevalent in communities of color, such as asthma or lead
poisoning, can also further efforts to ensure environmental protection for those communities. The
process for conducting research from the development of research projects to the research itself and
the evaluation of the results has also been the subject of much discussion. Communities of color and
low-income communities, which historically have had limited input into the regulatory decision-
making process, have similarly been excluded from decisions about scientific and technical research
priorities. See generally, NATIONAL ENVIRONMENTAL J
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low-income communities, such as risks from combinations of air pollutants, 42 U.S.C. § 7403(d)(2),
and urban air toxics, 42 U.S.C. § 7412(p).

EPA also has authority to require regula