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Introduction and Overview

In July 2005, The Wall Street Journal published a front page story captioned “Common Industrial Chemicals in Tiny Doses Raise 
Health Issue”1 and the next month USA Today published a lengthy feature story entitled “Are Our Products Our Enemy?”2 These 
two articles represent the tip of an iceberg of growing scientific concern about the impact on human health of relatively small 
amounts of chemicals in everyday products.  

Researchers are increasingly detecting scores of these 
substances in human blood, breast milk, and amniotic 
fluid, and scientists are increasingly recognizing the 
particular vulnerability of fetuses and young children to 
them. These and related findings are contributing to rising 
awareness that the strategic choices businesses make 
about managing toxic chemicals in their products can 
have major financial consequences. As DuPont has been 
discovering from lawsuits and government enforcement 
actions surrounding its management of a toxic chemical 
used to produce Teflon®, toxic hazards can lead to size-
able financial and reputational damage.3 Conversely, both 
General Electric’s landmark Ecomagination4 program and 
Wal-Mart’s Smart Products Initiative5 reflect the growing 
recognition that producing and marketing less toxic  
products provide significant business opportunities. 

Companies’ strategic choices in turn have implications for 
individuals, governments, and individual and institutional 
investors. Toxic exposures can impose costly burdens on both 
individual budgets and on government educational and health 
budgets. Poor corporate management of toxic hazards can 
increase risks for investors and burden share performance, 
while corporate efforts to minimize or avoid exposures, or to 
offer safer alternatives, can benefit corporate bottom lines and 
potentially reward investors.

This Fiduciary Guide to Toxic Chemical Risk
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Risks to Shareholder Value
	
In Section Two, Risks to Shareholder Value from 
Corporate Toxic Chemicals Policies, Richard A. Liroff, 
founder and director of the Investor Environmental 
Health Network, and Tim Little, Executive Director 
of the Rose Foundation, profile examples of  
specific costs and/or implications for shareholder 
value from companies’ toxic footprints. As a result 
of emerging science, concern is growing about 
toxic exposures, and the related financial  
exposures associated with toxic chemicals in 
products. Scientists historically have been fond 
of saying that “the dose makes the poison,” but 
they are increasingly recognizing instead that 
“the dose and the timing make the poison.” The 
human fetus undergoes a dramatic transformation 
during its nine months in the womb, developing 
a brain and nervous system, reproductive organs, 
an immune system, and myriad other systems 
and parts. The entire process is driven by minute 
amounts of chemicals delivering developmental 
messages at just the right place and just the right 
time. It doesn’t take much of a foreign chemical at 
the wrong place at the wrong time to foul up the 
process, potentially causing learning and  
developmental disabilities, organ damage, and 
possibly increased susceptibility to health  
problems later in life. 

The exquisite sensitivity of fetal development to 
toxic intruders has been summarized by biologist 
Dr. Sandra Steingraber this way: “Exposures that 
produce only transient effects in adult brains can 
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In fact, it may be that investors or trustees should not hold an image 
of icebergs in mind when considering the financial risks of toxics.  
After all, an iceberg may be identified on radar and avoided. The 
growing waves of scientific interest in toxic chemicals may perhaps 
be better likened to tsunamis poised to strike vulnerable companies 
and their shareholders. In such cases, the window of opportunity 
may be extremely limited for companies, shareholders, and anyone 
else in a fiduciary position to move to financial higher ground. Just 
as incredibly small doses of toxic chemicals may poison a fetus, 
seemingly small amounts of toxic risk can poison a portfolio.  
However, with careful planning and deliberate engagement  
designed to reduce toxic threats, companies and portfolios may 
safely ride out the storm. 

Liroff and Little provide examples of both positive and negative  
consequences to business stemming from chemical exposure  
issues. The negative examples include an immediate 22% drop in 
Sherwin Williams’ stock price related to news of an adverse jury  
verdict in a lead poisoning case in Rhode Island. Liroff and Little 
also profile companies that are gaining business share through  
astute “clean & green” positioning and marketing strategies.  
One such firm is C&A Floorcoverings, Inc., which has produced 
a new line of PVC-free carpets to answer health care giant Kaiser 
Permanente’s call for green building products for its network of  
30 hospitals and 431 medical buildings.   

Toxic Chemical Risk & Fiduciary Duty

In Section Three, Toxic Chemical Risk and Fiduciary Duty, attorney 
Jonas Kron, an expert in fiduciary and shareholder law who serves 
as a U.S.-based consultant for the international law firm Freshfields 
Bruckhaus Deringer, summarizes the body of fiduciary law that 
permits fiduciaries to evaluate and respond to toxic threats as 
important environmental factors which may also have major social 
and governance dimensions (collectively referred to by Freshfields 
as ESG factors). Kron points out that some of the largest law firms 
in the world have definitively concluded that considering environ-
mental, social and governance issues is at the core of the fiduciary 
Duty of Prudence, and he argues that it follows that fiduciaries have 
an affirmative duty to consider toxic chemical issues that impact 
corporate risk, return and shareholder value.  

In particular, Kron highlights the need for fiduciaries to fully  
consider shareholder resolutions implicating environmental health 
risk as part of their overarching Duty to Monitor. Kron examines one 
of the cutting edge questions before institutional fiduciaries today—
do they face an affirmative obligation to engage portfolio  
companies on toxics issues?  Looking to the long-term nature of 
most institutional portfolios, Kron concludes the safe fiduciary 
course is to recognize that it may be prudent for portfolio compa-
nies to assume some level of short-term expense to address toxics 
issues, if these short-term expenditures position the company to 

increase the likelihood of maintaining long-term 
value through reduced liabilities or increased  
sustainability. He speculates that beneficiaries 
may well question future fiduciaries who do not 
act in the face of known or suspected product or 
historical toxic liabilities that threaten shareholder 
value, and closes by profiling how leading institu-
tional investors and advisors are positioning  
themselves to respond to the toxic threat. This  
often includes revising their proxy voting guide-
lines to specifically address toxics issues and 
engaging portfolio companies on toxics issues.

A Road Map for Fiduciaries

We close with Section Four, Addressing Toxic  
Chemicals: A Road Map for Fiduciaries, in which 
Jane Ambachtsheer of Mercer Investment  
Consulting provides a comprehensive outline for 
fiduciary action to protect portfolio value from 
toxic threats. The roadmap is a comprehensive 
set of directions to guide investors in assessing 
and documenting their own understanding of the 
relationship between toxics and financial risk, and 
exploring these issues with investment managers 
and consultants. The section closes with a  
suggested series of steps to manage risk expo-
sure and protect investment portfolios. Associated 
appendices outline the growing wave of recent 
shareholder activity on toxics issues, and provide 
a sample engagement letter that could be sent to 
selected portfolio companies.

Executive Summary
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The Hidden Costs of 
Toxic Exposures 

When we think of toxic exposures, we generally 
think of industrial pollutants that enter our air, 
water, or soil. However, a large portion of our 
toxic exposures actually come from products—
ranging from cars to computers, from furniture 
to toys. People can be exposed to toxic chemi-
cals in products either during the useful life of 
the product or at the point of disposal. Toxic 
chemical exposures are associated with a range 
of illnesses and disabilities, including cancer, 
asthma, neurobehavioral disorders, reproduc-
tive disorders, and birth defects. Illnesses and 
disabilities, in turn, create economic costs. 
Some of these costs fall upon individual fami-
lies; others are borne by insurance companies, 
state and local education systems, state health 
care systems, and other institutions.

Fetal, infant and childhood exposures to toxic 
chemicals in products are of particular concern. 
Babies and children eat more food, drink more 
water, and breathe more air per unit of body 
weight compared with adults, increasing their 
vulnerability and exposure to contaminants.  
Babies and children spend significant amounts 
of time indoors, play on the floor, and put  
objects in their mouths; all these behaviors 
can increase their exposure to toxic chemicals 
in the home. Their rapidly developing organ 
systems are highly vulnerable to damage. A 
toxic exposure during a critical window of devel-
opmental vulnerability can result in life-long 
disability or disease. In addition to the human 
suffering they cause, toxic exposures early in 
life can result in enormous economic costs over 
a period of decades. These costs can include 
the need for special education and on-going 
medical care, as well as reduced earnings. 

by Rachel Massey
Rachel Massey is a researcher at the Global Development and Environment Institute 
at Tufts University, where she has helped to build a program in Economics for Health 
and the Environment. Her recent work has included a series of studies of the economic 
implications of the proposed new European chemicals policy, REACH. 

A Sampling of Chemicals of Concern

Mercury is an example of a chemical that is used in products and often 
released into the environment at the end of a product’s useful life. In  
addition to the mercury releases through industrial operations such as 
coal fired power plants, the mercury in thermometers, blood pressure 
gauges, lights, switches, and other products can enter air and water 
when those products are discarded. Incineration of mercury-containing 
products releases mercury into the air. Eventually the mercury enters  
water sources, where it is taken up by aquatic organisms, concentrated 
as it rises through the food chain, and ultimately ingested by people 
when they eat fish. Mercury-containing products in landfills can also 
contaminate air and water.16 

16





Calculation Models for Environmentally Attributable Costs of Illness

Several recent studies serve as models and reference points for the information presented in this section.     
In particular, the present discussion draws heavily on analyses completed by Landrigan et al. (2002),  
Massey and Ackerman (2003), and Davies (2005).
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Selected Neurobehavioral 
Cost Studies

A significant percentage of women of child- 
bearing age in the United States have blood 
mercury levels high enough to cause neurological 
damage in the developing fetus.32 There is no 
known “safe” threshold for mercury exposure.  
In 2005, Trasande et al.33 investigated the costs 
of illness and disability resulting from mercury 
exposure. The authors note that exposures 
result primarily from pregnant women’s  
consumption of seafood contaminated with  
mercury. About 70% of this contamination  
results from anthropogenic (man-made) 
sources. The authors found that between about 
317,000 and about 637,000 babies per year are 
born with cord blood mercury levels associated 
with loss of IQ. This IQ loss translates into lost 
productivity over the entire life of these children. 
The authors estimate the cost of this lost  
productivity at $8.7 billion annually in 2000  
dollars, with a range from $2.2 to $43.8 bil-
lion. Of this amount, $1.3 billion is attributable  
specifically to coal-fired power plants located 
within the US.  Incinerators burning mercury-
containing products historically have been  
additional significant sources of mercury.

Other recent studies have considered an even 
wider range of social costs associated with child-
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Costs of Toxic-Related Illnesses in  
Three States

This section presents illustrative calculations of the costs (in 2006 
dollars) of selected illnesses due to toxic exposures in California, 
Connecticut, and New York.38 We use national estimates to derive 
estimates of disease costs at the state level, based on population 
percentages. California has 12.2% of the U.S. population, New York 
6.5%, and Connecticut 1.2%. We then apply an environmentally 
attributable fraction (EAF) consistent with the EAFs used by  
Landrigan and his team in their 2002 study. These are 30% for 
asthma (range: 10-35%); 5% for cancer (range: 2-10%); 10% for 
neurobehavioral disorders not caused by lead exposure (range: 
5-20%); and 100% for neurobehavioral disorders caused by lead 
exposure. It is worth noting that the estimated 5% EAF for cancer 
is very conservative.39 Applying a larger environmentally attributable 
fraction would, of course, increase these numbers significantly. 

An estimation exercise of this kind necessarily 
requires many assumptions. Therefore, we report 
the range of estimates while still attempting to pro-
vide an order-of-magnitude sense of the costs that 
result from toxic exposures. These figures do not 
reflect possible differences in levels of toxic  
exposures across states. But our goal in this 
discussion is not to produce a complete assess-
ment of the environmentally attributable costs of 
these and other illnesses in these states, nor do 
we suggest a “silver bullet” analytical method that 
accurately captures all costs across all possible 
scenarios. Rather, we illustrate one reasonable 
approach to estimating these costs. These costs 
can impose a significant burden on state and local 
government budgets, as well as governmental and 
private and health benefit plans. These costs are 
particularly material information for pension funds 
concerned with the health and retirement security 
of their beneficiaries. The cost projections offered 
in this paper may be considered very conservative 
and represent more or less “threshold numbers” 
—a foundation on which fiduciaries and other 
investors can rest in assessing risk rather than a 
ceiling expressing maximum risk exposure.

1 .The Hidden Costs of Toxic Exposures



Disease California Connecticut New York Totals (by disease)

Childhood Asthma $289
(range: $96 - $338)

$28 
(range: $9 - $33)

$154 
(range: $51 - $181)

$471

Childhood and Adult 
Cancers

$1,260
(range: $503 - $2,510)

$122
(range: $49 - $244)

 $670 
(range: $268 - $1,340)

$2,052

Neurobehavioral 
Disorders (non-lead)

$1,390
(range: $700 - $2,780)

$140 
(range: $70 - $270)

$740
(range: $370 - $1,480)

$2,270

Neurobehavioral 
Disorders (lead-only)

$6,560 $637 $3,500 $10,697

Totals (by state) $9,499 $927 $5,064 $15,490

*Costs are “best” estimates within the ranges shown.

Annual Economic Costs of Selected Human Health Disorders 
In California, Connecticut, and New York

(in millions of 2006 dollars)*

California
For California, we estimate annual environmentally attributable costs of childhood asthma at $289 million (range: $96 to  
$338 million);40 direct and indirect costs of childhood and adult cancer at $1.3 billion (range: $500 million to $2.5 billion);  
and neurobehavioral disorders not attributable to lead exposure at $1.4 billion (range: $700 million to $2.8 billion). For lead  
exposure, we estimate a cost of $6.6 billion in future earnings foregone.

Connecticut
For Connecticut, we estimate annual environmentally attributable costs of childhood asthma at $28 million (range: $9 to  
$33 million); direct and indirect costs of childhood and adult cancer at $122 million (range: $49 to $244 million); and  
neurobehavioral disorders not attributable to lead exposure at $140 million (range: $70 to $270 million). If we look separately  
at costs of lead exposure, we estimate a cost of $637 million in future earnings foregone. 
	
New York
For the State of New York we estimate annual environmentally attributable costs of childhood asthma at $154 million  
(range: $51 to $180 million); direct and indirect costs of childhood and adult cancer at $670 million (range: $268 million  
to $1.34 billion); and neurobehavioral disorders not attributable to lead exposure at $740 million (range: $370 million to  
$1.5 billion). For lead exposure, we estimate a cost of $3.5 billion in future earnings foregone.

1. The Hidden Costs of Toxic Exposures
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Effects on Productivity

While it is beyond the scope of this paper to fully examine all of the 
financial impacts that flow from toxic-related disease and disability, 



In addition to significant economic impact at the national or state level, corporate financial well-being is threatened  
by at least three types of liability risks associated with chemicals in products. These include litigation and other direct 
liability risks, reputational risks, and market exclusion risks. 

Litigation and Direct Liability Risks

Not surprisingly, investors frequently focus on direct and measurable risks such as those that may flow from product 
liability, and regulatory or shareholder lawsuits, because these are the risks that make headlines, often impose size-
able costs on companies, and can have a dramatic impact on share prices on a short-term (and sometimes long-term) 
basis. Lead paint litigation offers a recent example. On February 22, 2006, shares of Sherwin-Williams fell as much as 
22% following reports that a Rhode Island jury had found the company guilty of creating a public nuisance that was 
poisoning children.47 Until that case, the company had been largely successful in lead litigation. The stock has largely 
recovered from its steep drop, and the jury verdict is still being contested, but the litigation cloud continues to hang 
over the company.
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While Merck’s cautionary lesson is a pharmaceutical 
rather than a toxic chemical issue, cosmetics and 
personal care industry investors concerned about 
potential toxics liability should be concerned that 
the same agency that had oversight over Vioxx, 
the U.S Food and Drug Administration (FDA), also 
regulates cosmetics. Most ominous for risk-averse 
investors, the Vioxx controversy, including the  
allegations that Merck’s management was slow 
to react to the adverse health data and may have 
even deliberately withheld liability information,  
occurred under the FDA’s drug regulation  
regime—which is much more stringent than the 
cosmetic and personal care product self- 
regulatory safety process. If problems of the 
magnitude of Vioxx could slip through the FDA’s 
relatively tight drug screening process, what 
kind of product liabilities are passing unchecked 
through the looser cosmetics regulatory screens? 
The significant and unanswered questions about 
the health and financial liabilities that may be 
associated with personal care products represent 
real threats to reputational value, brand, franchise, 
market share, and profitability in the cosmetics  
industry. And, just as they did with Merck,  
investors may find themselves asking—what did 
cosmetics company executives know and when 
did they know it?
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Like the double-headed Roman door warden 
Janus, who guarded entrances by simultaneously 
considering both the past and the future, envi-
ronmentally preferable purchasing programs may 
exclude from the marketplace products with a 
history of toxicity, while also creating fresh market 
opportunities for new products that are toxico-
logically safer. For example, in March 2006, the 
International Sanitary Supply Association published 
a 40-page report listing numerous state and local 
government green cleaning initiatives that serve  
to exclude from procurement programs clean-
ing products containing certain chemicals.67 This 
would appear to be a response to recent develop-
ments in the U.S. healthcare sector that illustrate 
the market consequences of emerging business-
to-business requirements for safer products.  

One of the drivers of this change is Kaiser  
Permanente, the largest nonprofit health plan in 
the United States, serving 8.2 million members. 
Kaiser operates 30 hospitals and 431 medical 
buildings, and had operating revenues of $28 
billion in 2004. It anticipates devoting $21 billion 
through 2012 to capital expenditures, includ-
ing millions of square feet of new office space. 
Kaiser has set out to eliminate or reduce hazards 
to human health from chemicals that have been 
relied on to provide healthcare. The company has 
been working to “green” its buildings, working 
with manufacturers to produce cleaner, less toxic 
materials. The company has focused on phasing 
out PVC (polyvinyl chloride), eliminating mercury, 
and removing DEHP (di-ethylhexyl phthalate) 
from its neonatal units. In 2004 Kaiser launched 
a new chemical policy that calls for avoiding the 
use of carcinogens, mutagens, and reproductive 
toxicants, and persistent, bioaccumulative, toxic 
chemicals.68 While Kaiser’s new policy excluded 
some companies from doing business with it, it 
opened potentially lucrative new business relation-
ships with other vendors and suppliers, such as 
C&A Floorcoverings, Inc. Just a few months after 
Kaiser announced its change, C&A responded by 
announcing a new PVC-free line of carpets that 
uses an alternative plastic material for backing.69  
Kaiser rewarded the company with a three-year 
contract. Likewise, in response to a request from 
Kaiser-Permanente, Construction Specialties, Inc. 
developed a new line of interior wall materials free 
of PVC, brominated flame retardants, phthalates, 
and precursors of dioxins and furans.70

2. Risks to Shareholder Value from Corporate Toxic Chemicals Policies



20

Kaiser-Permanente is joined by others in the healthcare  
community in its quest for safer healthcare products. Catholic 
Healthcare West, a system of 40 hospitals and medical centers 
in the western United States, awarded B. Braun Medical Inc. a 
five-year $70 million contract to deliver PVC/DEHP-free products, 



Toxic Chemical Risk and 
Fiduciary Duty 

Despite the multitude of examples where financial costs and/or benefits clearly may correspond to the size of a company’s  
toxic footprint, there continues to be a high degree of uncertainty in the minds of many fiduciaries about the prudence of  
considering these issues and appropriate methods for engagement. This section answers the question: Can fiduciaries  
address these concerns in light of their responsibilities to beneficiaries?

The short answer from some of the most respected legal authorities in the world is a loud, “Yes.” Recently the world’s third  
largest law firm, Freshfields Bruckhaus Deringer, in an October 2005 report written for the United Nations Environment  
Programme Finance Initiative (UNEP-FI), concluded that integrating environmental considerations into investment decisions 
is clearly permissible and arguably required.74 This is in keeping with the conclusion reached by the prestigious international 
corporate law firm of Baker & McKenzie in 2000.75 

Considering Environmental, Social and Governance (ESG) 
Issues is Part of Prudent Portfolio Management

In its October 2005 report, Freshfields Bruckhaus Deringer concluded that integrating environmental considerations into  
investment decisions is required when they are relevant to investment management. This thorough and rigorous analysis of 
United States fiduciary law applies to the specific issues raised by toxic chemicals and environmental health. It logically follows 
that fiduciaries should incorporate information regarding a portfolio company’s production and use of toxic chemicals and the  
impact of that activity on human health when it impacts value, risk, and return.

Freshfields’ conclusion follows the 2000 report from Baker & McKenzie which stated that integrating ESG issues into investment  
decisions is consistent with fiduciary duties. These statements from two highly respected law firms demonstrate how this  
standard has become so firmly established. Add to this the recently released UNEP Principles for Responsible Investment, 
which are now backed by more than $4 trillion in assets, and it is evident that it is prudent to integrate ESG issues into  
investment management decisions.76 

It is becoming increasingly clear that a growing number of mainstream investors are following this legal advice and are moving 
towards the incorporation of ESG considerations into investment decisions. For example, this past year, Citigroup subsidiary 
Smith Barney issued a report that assessed sustainability issues across 28 sectors.77 In comparison, Goldman Sachs took a 
quantitative approach by correlating 42 ESG criteria in the energy sector to financial performance and concluded that these 
criteria are important drivers of future performance and valuation.78 UBS took the approach of seeking to quantify that which 
is qualitative by establishing a framework to measure corporate social liabilities across nine sectors in its socially responsible 
investing (SRI) report.79 Finally, Merrill Lynch partnered with an environmental nongovernmental organization—the World 
Resources Institute—to produce a report analyzing investment opportunities due to climate change in the auto sector, making 
specific stock recommendations on seven companies.80  

By Jonas Kron
Jonas Kron is an attorney specializing in shareholder advocacy, and has co-authored 
or contributed to a number of articles and papers exploring institutional investor  
fiduciary duties as they apply to environmental, social and corporate governance  
issues. He was consultant to Freshfields Bruckhaus Deringer on their landmark  
fiduciary study discussed in the text below.

3. Toxic Chemical Risk and Fiduciary Duty
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Most 0.cently, and perhaps most signi�cantly, the UNEP-FI Asset 

Management Working Group issued a 0.port that concluded that 

there is “signi�cant evidence of the posi24 4 and neg324 4 impacts 

environmental, social, and governance issues can ha 4 on share 

p0 c4 across multiple sectors.”

81 

 In other words, the Group deter -

mined that ESG issues are material. What these �rms and organiza-

tions ha 4 demonstrated through their validation of SRI strategies 

is that mainstream �nancial institutions are seeing the merits of SRI 

strategies and that ESG issues ha 4 become mainstreamed.

These ESG considerations may clearly impact pension funds, 

although the exact structure of an approp0 ately prudent 0.sponse 

may vary slightly from state to state and among public, private and 

Taft-Hartley funds.veCtate pension funds are governed under state 

law and as a 0.sult the speci�c wording of �duciary duties varies 

from state to state. Nevertheless, there are general principles that 

are re�ected in every state. These principles can be gleaned from 

the Restatement (Third) of Trusts, the Uniform Prudent Investor Act, 

and the rules established for private pension funds under ERISA.

In summary these authorities, as interpreted by lawyers and judges, 

conclude that environmental considerations are part of prudent 

portfolio management so long as: 

   •   they are not motivated by a purpose of advancing or  

expressing the �duciary’s personal views concerning  

environmental issues; (Restatement)

   •   the interests of the  bene�ciaries ha 4 not been sacri�ced; 

(UPIA) and 

   •   they do not trump conventional �nancial considerations. 

(ERISA)

This means that as long as environmental  

considerations do not, for example, unbalance the 

entire portfolio, make the portfolio not d4 4rsi�ed, 

or otherwise cause the portfolio to be “unable to 

meet the suitable risk and return object4 4s,”

82

  

they may be taken into account. As the leading 

treatise on trusts puts it:

Trustees in deciding whether to invest in, or to 

retain, the securities of a corporation may properly 

consider social performance of the corporation.  

They may decline to invest in, or to retain, the 

securities of corporations whose act4 ities or some 

of them are contrary to fundamental and generally 

accepted ethical principles. They may consider 

such matters as pollution

, race discrimination, fair 

employment, and consumer responsibility.  

(emphasis added)  

83

  

When Toxic Issues Impact 

Shareholder Value They  

Must be Considered

When there is evidence that the use of a particu

-

lar chemical may ha 4 a signi�cant impact on 

the value of a company it must be a part of the 

�duciary’s decisions regarding the investment. 

Under various expressions of �duciary law in the 

United Stat4s, a �duciary is considered to ha 4 

satis�ed his/her �duciary duties if the �duciary has 

g4 4n appropriat4 consideration to information that 

is relevant to a particular investment or investment 

plan.

84

  Relevant information is best understood 

in the context of federal securities law concerning 
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Shareholder Resolutions 
Implicating Environmental 
Health Risk Must be  
Fully Considered

Under existing law fiduciaries must consider the 
facts and circumstances presented by shareholder 
resolutions. Specifically:  

• “the fiduciary act of managing plan assets 
which are shares of corporate stock . . . 
includes the voting of proxies appurtenant to 
those shares of stock.” 86 

• a fiduciary who “fails to vote, or casts a vote 
without considering the impact of the question, 
or votes blindly with management” will violate the 
rule of prudence.87
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Recent Fiduciary Actions on Toxics and 
Other Environmental Issues

In fact, many fiduciaries are beginning to assess and evaluate 
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Institutional Shareholder Services
The wave of 2006 toxics-related resolutions also 
spurred proxy advisors such as Institutional  
Shareholder Services (ISS) to revisit their policies 
regarding the prudence of  considering environ-
mental factors—specifically toxic-related risks 



Addressing Toxic Chemicals: 
A Road Map for Fiduciaries 

In the previous sections we have explored why toxic chemical risk is an important:

   •   health issue, 

   •   financial issue, and 

   •   fiduciary issue.

With this information in hand (and see box on page 28 
—“The Breadth of ‘Chemical Risk’ to Portfolios”) the next 
step is to determine what your fund is doing or can do to 
address toxic chemical risk arising from toxic chemicals 
in products and associated supply chains. This section 
takes a fiduciary through a three-step 
process of assessment, exploration, 
and action.

By Jane Ambachtsheer
Jane Ambachtsheer is a principal of Mercer Investment Consulting. She leads  
Mercer’s global Responsible Investing business, and consults to investors in  
North America, Europe and Australasia. She can be reached at jane.ambachtsheer@
mercer.com. A version of this chapter originally appeared in A Climate for Change: 
A Trustee’s Guide to Understanding and Addressing Climate Risk, produced by Mercer 
Investment Consulting for The Carbon Trust and the Institutional Investors Group on 
Climate Change (August 2005). We are grateful to The Carbon Trust for permission to 
use that framework in this report.  

4. Addressing Toxic Chemicals: A Road Map for Fiduciaries
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4. Addressing Toxic Chemicals: A Road Map for Fiduciaries

The Breadth of “Chemical Risk” to Portfolios
Richard A. Liroff

Investors are increasingly recognizing the breadth of the risk to portfolios from “climate risk.” From insurance  
companies to power plants to coastal property owners, climate risk cuts a broad swath across portfolios. Careful  
examination of emerging regulatory structures and shifting market demand suggests that the breadth of chemical 
risk may be equally broad. 

The breadth stems from the cross-cutting and synergistic effects of new regulations targeting specific classes of  
products combined with new regulations targeting specific classes of chemicals. While frequently launched with a 
national or regional focus, such as regulations in the European Union, these can have global impact resonating up 
and down supply webs in diverse economic sectors. Their effect is multiplied further by forward-looking sustain-
ability and “beyond compliance” endeavors from leading corporations that effectively shut various chemicals and 
products out of major procurements.

  The most noteworthy examples come from the European Union. These include, for example:

   • The EU’s Restriction of Hazardous Substances (RoHS) Directive requires member states to restrict the use of 
six specific chemicals in electrical and electronic products placed on the market after July 2006. (Wal-Mart 
has declared that all computers sold in its stores in the United States must comply with these European 
standards, and adoption of RoHS has stimulated similar requirements adopted by China.)

 •   The EU’s Cosmetics Directive, which outlaws specific cancer- and mutation-causing chemicals and repro-
ductive toxicants in cosmetics and personal care products. Such major cosmetics companies as Revlon and 
L’Oreal have signaled they will comply with these requirements globally.

   • The EU’s Waste Electrical and Electronics Equipment (WEEE) Directive makes producers of electrical and 
electronic products responsible for the collection, treatment, recovery, and disposal of all waste electrical 
and electronic equipment. Beginning December 2006, producers will be required to meet recycling and 
recovery targets. These requirements will impact producers’ supply chains, since producers will have an 
incentive to choose less hazardous and more easily recycled materials. 

   • The EU’s new Registration, Evaluation and Authorization of Chemicals (REACH) regulation, enacted in  
December 2006, will promote substitution of safer chemicals for those chemicals that persist and build up 
(bioaccumulate) in the environment.

European enactments are increasingly being mimicked by California and other states, filling the void created by 
a quiescent federal 
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Step 1)  

Questions to ask yourself

Before discussing these issues with other people 
and organizations, you should assess your  
understanding of chemical risk and how you are 
managing it. Some questions that you can ask 
yourself include:

• Is there the potential that chemical risk could 
have material impact on the assets entrusted to 
our care?

• How significant is the impact

 

of chemical risk 
likely to be on our portfolio?

• Are we providing incentives (via our mandates 
and fees spent) for the risks associated with 
toxic chemicals to be addressed?

• Are our concerns about toxic chemical risk such 
that we want to address it more actively? Could we 
work together with other investors?

• What are the appropriate resources to dedicate 
to this issue?

• Should we identify an individual to have  
responsibility for keeping us abreast of  
chemical risk? Is there an appropriate person?

The outcome of this discussion should help you 
determine which of the steps on the following 
pages may be most suitable for you, and to identify 
an individual or group to take responsibility for 
this issue. Many trustee groups will likely find that, 
if there is consensus that chemical risk could 
materially impact the assets under their care, they 
do not yet have a formal statement in place about 
this view, nor have they reflected it in their invest-
ment policy. It may be that as a trustee group you 
lack the tools to be able to answer these questions. 
If this is the case, then external advice could be 
sought (e.g., from your investment consultant or 
specialist groups).

A. Develop a policy guidance statement on toxic risk

Investment positions (or investment beliefs) form the foundation of 
investment decision making. To determine your investment position 
with respect to toxic chemicals, you should have a discussion at the 
board/committee level. Such a discussion would ideally lead to the 
development of a formal statement, for example:

We believe that toxic chemicals have the potential to pose a real 
and material risk to the financial performance of our investments 
(particularly over the long term), and therefore the returns that the 
fund will make.

Having a position around toxic chemicals is important, as it 
provides the framework for further decisions and actions. Once 
formalized, your position could be made public and shared with 
relevant parties.

B. Consider your time horizon

By nature, many institutional investors are long-term investors, 
typically with a time horizon of more than five years. Impacts of 
toxic chemicals will be felt most acutely over the long-term, and 
are therefore most relevant to the management of the assets being 
invested over this term. Associated performance monitoring frame-
works, evaluation criteria, and manager fee structures should be 
clearly defined to align the interests between trustee groups and 
investment managers.

C. Enhance your investment policy

Once you have (1) developed an investment position on toxic 
chemicals and environmental health and (2) determined your time 
horizon, you should take the important third step of reviewing your 
investment policies to ensure that the policies address both issues 
appropriately. This enhanced policy can be made public and shared 
with relevant parties.
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Step 3)  Action

In addition to the steps suggested above, there are various actions 
trustees can take to address toxic chemical risk. Many of these 
options can be done simultaneously, consecutively, or in place of 
each other. Remember, addressing toxic chemical risk is an ongoing 
process, which you can take one step at a time. 

Be an active owner 
There are increasing numbers of public pension funds that have 
been taking an active role with their investments. The pension funds 
of California, New York State, New York City, and Connecticut are the 
most obvious examples. But there has been heightened awareness 
and activity at other funds such as Ohio, Maryland, Florida, Vermont, 
and Minnesota.

Some of the actions taken by these funds include:
•  File or co-file shareholder resolutions: In 2005, US investors filed 

a record number of toxic chemical resolutions with corporations. 
In total, 11 resolutions requested reports on the use of safer 
substitutes and chemical security issues. 

•  Develop proxy voting guidelines: (either directly or with an advi-
sor) which reflect an active approach towards addressing toxic 
chemicals and related risks. Consider optimal ways for your fund 
to implement its proxy voting guidelines (via fund managers, or 
external proxy voting services). Participate in voting decisions 
and/or monitor that votes are effectively cast per your approach. 
Publish your voting record. 

•  Participate in shareholder engagement activities: 
This could be:
•  Directly with companies as an individual 

shareholder; or
•  In conjunction with other shareholders. 

   (For those wishing to engage directly with  
companies as shareholders, a sample letter  
designed to be sent singly or by multiple  
signatories jointly is provided in Appendix 1. 
This could be a first step in soliciting  
information from portfolio companies.) 

•  Encourage engagement: Ask your fund manager 
to undertake engagement on toxic chemical 
risks and opportunities on behalf of your assets.  
If your fund manager is unable to provide 
engagement services directly, you may wish 
to consider an engagement overlay service, 
whereby you outsource the responsibility for 
active shareholding with investee companies to 
a third party provider.

•  Participate in the public policy debate. Trustees 
are responsible for protecting the assets of their 
beneficiaries and, essentially, for ensuring the 
long-term security provided by these assets. 
In this role, it is valid for trustees to consider 
participating in the public policy debate around 
the use of toxic chemicals. Trustees can engage 
with policy makers to encourage policies that 
best meet the long-term interest of the economy 
and hence the long-term mandates in their care.  

•  Encourage the sell-side. Instruct your fund 
managers to allocate a proportion of your broker 
commissions to encourage the inclusion of what 
some label “extra financial issues” in broker 
analysis, and better research on issues like the 
use of toxic chemicals.

4. Addressing Toxic Chemicals: A Road Map for Fiduciaries
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Review your portfolio holdings
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Which approach to choose?
There are clearly many actions that you can take to address toxic 
chemical risk. That said, not every approach will suit every investor. 
A number of factors will play into which approach is right for you, 
both in the short and longer term, such as:

• The characteristics of the trustee group (shared position on this 
issue, decision making process, and governance structure).

• The characteristics of the fund in question (asset size, funding  
status, maturity, asset allocation and investment approach,  
internal vs. external management, and monitoring).

• The perspective of plan members and sponsor (alignment with 
member views, and sponsor’s sustainability policies—corporate, 
government, or other).

As a first step, the chair of the trustee group or investment commit-
tee should put the issue of toxic chemical risk on the agenda. Once 
trustees have familiarized themselves with the issues using this 
roadmap as a guide, they can discuss and determine which steps  
to take first, and formally allocate the appropriate time and  
budget (up-front, and ongoing) to meet their needs in addressing 
this important issue.

4. Addressing Toxic Chemicals: A Road Map for Fiduciaries
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1. Has your company adopted any kind of “safer chemicals or safer products” policy  
committing you to eliminating certain specific toxic chemicals in the products you  
manufacture or retail by certain dates, even if some of these chemicals have not yet  
been formally banned or limited by regulators?

2. What procedures do you have in place to identify the chemicals in products or materials you 
procure from your supply chain? Are there discrete lists of chemicals that you seek to avoid when 
alternatives are available, that you’ve scheduled for phaseout, or for which you set concentration 
limits? To develop such lists, do you check just against published lists of regulated chemicals or 
do you look beyond these lists? Which published lists do you rely on?

3. What procedures do you have in place to identify the chemicals in materials provided by your 
suppliers? How do you audit or verify this information? 

4. What kinds of guidelines or financial incentives does your company provide to its suppliers to 
encourage them to substitute safer chemicals or conduct research on safer chemicals?

5. What kinds of training or financial incentives does your company provide to its staff to encourage 
them to substitute safer chemicals or  conduct research on safer chemicals?

6. Does your company have any kind of formal “Green Chemistry” Program?

7. Does your company have a policy to globally reformulate products to meet the toughest existing 
regional or national standards for chemicals? In other words, for example, if the EU or California 
ban certain chemicals in your products, do you reformulate to meet this standard in all your 
global markets?

8. In providing financial disclosures to investors, does your company summarize and analyze major 
new scientific findings in peer reviewed studies or by government sponsored bodies that signal 
health or environmental risks associated with materials in your products? Do you make future- 
oriented statements about how such findings, changing regulations, or environmentally preferable 
purchasing programs may positively or negatively influence the financial value of your company?

9. Do products you manufacture or retail contain lead, mercury, polyvinyl chloride, brominated 







Appendix 3
Compendium of 2007  
Environmental Health Shareholder  
Resolution Resolved Clauses

Apple Computer
Lead Shareholder: individual shareholder
Resolved:  Shareholders request that the Board publish a report within six months of the 2007 annual meeting,  at reasonable 
cost and omitting confidential information, on the feasibility of adopting a policy of becoming a leader in the use of safe materi-
als, by eliminating persistent and bioaccumulative toxic chemicals,  and all types of brominated flame retardants (BFRs) and 
polyvinyl chloride (PVC) plastics, in all Apple products, including an expeditious timetable to end the use of all BFRs and PVC.

CVS Corporation
Lead Shareholder: Boston Common Asset Management
Resolved:  Shareholders request that the Board publish a report to shareholders on CVS policy on cosmetics safety, at reason-
able expense and omitting proprietary information, by December 2007. This report should summarize which, if any, product 
lines or categories sold in CVS stores may be affected by the new cosmetics safety legislation and consumer trends described 
above, and any new initiatives or actions the management is taking to respond to this public policy challenge.  





 
Resource Appendix

Investor Environmental Health Network:
www.iehn.org
Richard A. Liroff, Ph.D.  703 243-0085, info@iehn.org

IEHN Members
Adrian Dominican Sisters 		
http://www.adriansisters.org

As You Sow Foundation 		
http://www.asyousow.org/csr/shareholder.shtml

Boston Common Asset Management, LLC 
http://www.bostoncommonasset.com/

Calvert Group, Ltd. 			 
http://www.calvert.com/sri_648.html

Citizens Advisors, Inc. 			 
http://www.citizensfunds.com/

Domini Social Investments, LLC 	
http://www.domini.com/

Green Century Capital Management, Inc. 	
http://www.greencentury.com/

Harrington Investments, Inc. 		
http://www.harringtoninvestments.com/

Inhance Investment Management, Inc. 	
http://www.realassets.ca/web_impact/engagement.html

Maryknoll Sisters 			 
http://www.maryknoll.org/MARYKNOLL/SISTERS/missn.htm

Mercy Investment Program 		
http://www.m4ghoERS/missn.htm



Papers and Reports

Benchmarking Corporate Management of Safer Chemicals 
in Consumer Products - A Tool for Investors and Senior 
Executives by Richard A. Liroff. Corporate Environmental 



Clean Production 
For information on how manufacturing plants and product designers are moving to safer chemicals visit: 
www.cleanproduction.org
www.bluegreen.org
www.mbdc.com
www.sustainableproduction.org
www.epa.gov/greenchemistry

Selected Institutions with Proxy Voting Guidelines
(Excerpted from As You Sow, “The Power of the Proxy” [2005])

California Public Employees’ Retirement System (CalPERS)
http://www.calpers-governance.org/principles/global/globalvoting.pdf

Connecticut State Pension Funds
http://www.state.ct.us/ott/proxyvotingpolicies.htm

State of Wisconsin Investment Board
http://www.swib.state.wi.us/proxyguide.asp

University of Wisconsin
http://www.uwsa.edu/tfunds/proxyvot.htm

Other Resources
As You Sow Foundation
www.asyousow.org
Conducts shareholder activism campaigns on behalf of institutional and NGO clients and produces annual  
“Guide to the Upcoming Proxy Season.”

The Corporate Library
http://www.thecorporatelibrary.com
Highly-regarded corporate governance materials, news and financial analysis sections.

Corporate Monitoring
http://www.corpmon.com/Vote.htm
Shareholder activism site focusing on selected governance proposals and proposed SEC rule changes.

Council of Institutional Investors
http://www.cii.org/dcwascii/web.nsf/doc/index.cm
Provides general information and investment services to pension funds. They generally do not address social issues.

Friends of the Earth’s Green Investments Program
http://www.foe.org
Features excellent online guide to shareholder activism: “Confronting Companies using Shareholder Power.” Describes 
the basics of how to file, how to write a proposal, and strategic considerations when negotiating with companies.

Interfaith Center on Corporate Responsibility
http://www.iccr.org
Produced by the leading organization engaged in shareholder advocacy in the U.S, the site lists all shareholder propos-
als by religious institutional investors, and distributes issue backgrounders covering subjects like militarism, economic 
justice, AIDS, energy, genetically engineered foods, sweatshops, and corporate governance.
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Proxy Information
http://www.proxyinformation.com
Web site developed by As You Sow Foundation to provide detailed information for investors and analysts on selected 
shareholder proposals and issues.

Responsible Wealth
http://www.responsiblewealth.com
Provides information on a variety of shareholder initiatives focusing on social equity issues.

Shareholder Action Network
http://www.shareholderaction.org
Features shareholder news and proposals, web resources, pre-written letters to CEOs, extensive links section on corpo-
rate accountability, and in-depth information on four targeted campaigns each year. Very extensive web resources with 
links to many shareholder advocacy sites.

Social Investment Forum
http://www.socialinvest.org
Association of Socially Responsible Investment (SRI) professionals and institutions. Reports on the SRI industry and 
pivotal initiatives; information on community investing, shareholder advocacy, and screening, and SRI trends and per-
formance.

SocialFunds.com
http://www.socialfunds.com
Provides regular news updates and original journalism on screened investing, shareholder advocacy and community 
investing. Has a database of shareholder proposals, shareholder news, and SRI activities.
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