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Center,ll and Fifth Avenue retail 12 districts. It is currently bank- 
ing upon bonuses to induce private developers to provide a coor- 
dinated network of physical facilities to service the traffic gen- 
erated by its io,ooo,ooo square foot World Trade Center.l3 And 
it has even proposed that bonuses be enrolled in the effort to 
encourage the production of moderate and low income housing.14 

Development rights transfer programs, on the other hand, 
have fared poorly. Again the New York experience is instructive. 

for their parcels under prevailing zoning. See Weinstein, How New York's Zoning 
Was Changed to Induce the Construction of Legitimate Theaters, in NEW ZONING 
I3I. Plans for the construction of five theaters pursuant to the provision have 
been announced. See N.Y. Times, May ig, 1970, at 39, col. 2. 

11 NEW YORK, N.Y., ZONING RESOLUTION art. VIII, ch. 2, ? 82-00 et seq. 
(I97I). 

12 NEW YORK, N.Y., ZONING RESOLUTION art. VIII, ch. 7, ? 87-00 et. seq. 
(I971). This provision created a Fifth Avenue Retail District encompassing Fifth 
Avenue between 38th and 59th Streets. It btTl 0 10.76r50 0 1 72 387.84  190.8 387.72 Tm
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Although that city adopted a transfer program in 1968 15 that 
was designed to preserve its landmark buildings, the program has 
not as yet figured in a single executed transaction.l6 A number 
of reasons account for its failure to p Tf
0 Tc 0 Tw 0to itsOto 
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ened urban landmarks. The typical ordinance calls for the des- 
ignation of individual landmarks, such as the Exchange, and 
of entire historic districts, such as New Orleans' Vieux Carre.24 
The ordinance enumerates the cultural, aesthetic, and historic 
criteria that the city landmark commission, often with the advice 
of the city planning commission, must take into account in pro- 
posing designation of individual buildings or historic districts.25 
Actual designation, however, generally rests with the legislative 
body.26 

After designation, permits for demolition or significant alter- 
ation of individual landmarks or of buildings within historic 
districts require the approval of the landmarks commission.27 If 
the commission withholds its consent, it then has a grace period 28 

in which to devise a compromise plan acceptable to the landmark 
owner that will safeguard the structure. If the owner rejects 
the plan, some ordinances authorize the commission to deny the 
permit outright regardless of economic hardship 29 while others 
require approval in such cases.30 In most cities, however, the 

RISON, HISTORIC PRESERVATION LAW (I965); J. PYKE, LANDMARK PRESERVATION 

(Citizens Union Research Foundation, Inc., I970); Wilson, The Response of State 
Legislation to Historic Preservation, 36 LAW & CONTEMP. PROB. NO. 3 (to be 
published); Wolfe, Conservation of Historic Buildings and Areas -Legal Tech- 
niques, in 2 ABA SECTION ON REAL PROP., PROBATE, & TRUST LAW PROCEEDINGS 

18 (I963); Note, The Police Power, Eminent Domain and the Preservation of 
Historic Property, 63 COLUM. L. REV. 708 (1963); Note, The Landmark Problem 
in New York, 22 N.Y.U. INTRAMURAL L. REV. 99 (I967); Comment, Landmark 
Preservation Laws: Compensation for Temporary Taking, 35 U. CHI. L. REV. 362 
(1968). 

24 See, e.g., CHICAGO, ILL., MUNICIPAL CODE ? 2I-64(a) (1970); Mobile, Ala., 
Ordinance 87-036, Mar. 20, 1962; NEW ORLEANS, LA., CODE ? 65-6 (I956). 

25 
See, e.g., CHICAGO, ILL., MUNICIPAL CODE ? 2I-64(b) (I970); NEW YORK, 

N.Y., ADMIN. CODE ANN. ch. 8-A, ? 207-I.oh & k (I97I). 
26 See, e.g., CHICAGO, ILL., MUNICIPAL CODE ? 21-64(f) (I970). The New 

York ordinance allows the Landmark Commission to designate landmarks; its 
decision, however, may be overridden or modified by the Board of Estimate. See 
NEW YORK, N.Y., ADMIN. CODE ANN. ch. 8-A, ? 207-2.0f(2) (I97I). 

27 See, e.g., CHICAGO, ILL., MUNICIPAL CODE ? 21-64.1 (1970); NEW YORK, 
N.Y., ADMIN. CODE ANN. ch. 8-A, ?? 207-4.0 to -8.o (197I); CHARLESTON, S.C., 
CODE ?? 51-28 to -30 (I966). 

28The usual period is I80 days. See, e.g., Mobile, Ala., Ordinance 87-036, 
Mar. 20, 1962 (6 months); CHARLESTON, S.C., CODE ? 51-30(4) (I966). But see 
Los Angeles, Cal., Ordinance 121,97I, Apr. 30, I962 (up to 360 days). 

29 See, e.g., NEW ORLEANS, LA., CODE ? 65-IO (I956); CHARLESTON, S. C., 
CODE ? 51-30 (I966). 

30See, e.g., Mobile, Ala., Ordinance 87-036, Mar. 20, 1962. 
The New York City Landmarks Ordinance contains a unique provision that 

authorizes outright denial of a permit for alteration or demolition in the case of 
designated landmarks whose owners either receive state or local tax relief or ob- 
tain a "reasonable return"-identified as a 6% return on the assessed valuation 
of 

landmarks 
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landmark commission has no power after this grace period to 
stay the demolition or alteration of a landmark, but can only 
recommend that the 
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The city's options when the gauntlet is thrown down are 
not enviable. Even those landmark commissions that have the 
power to deny a demolition or alteration permit are unlikely to 
do so. The constitutionality of provisions authorizing such de- 
nials is dubious;36 moreover, political pressures from downtown 
developers make such an action by the commission improbable 
in many cities. On the other hand, condemnation is also unlikely. 
Other demands of greater priority preclude most cities from 
expending the enormous sums required for the acquisition of 
downtown properties.37 Nor would the city's costs end with 

of the views of most downtown building owners and managers in the United 
States. In the BMA's view: 

[W]e can see no way to accomplish [the preservation of urban landmarks] 
unless the City, State or Federal Government purchase the property in 
question, spend large amounts of money toward rehabilitation and be [sic] 
prepared to operate the property, possibly at a loss. 

. . .[T]he more we study the subject . . . the more we are convinced that 
the only solution is for a Government agency to purchase the building and 
maintain it. The willingness of some Government agency to purchase should 
be ascertained before proceedings are instituted to designate a building as 
a landmark so as to avoid unnecessary harm to the owner. 

Letter from 
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acquisition. The building may require substantial refurbishing 
in addition to ordinary maintenance. Removing it from the 
municipal tax roll will deny the city not only the increased taxes 
that the proposed project would yield,38 but also the taxes cur- 
rently being returned by the landmark property. In addition, 
redevelopment of the landmark site with a modern structure may 
benefit the general economic health of the city by revitalizing an 
entire block or district.39 
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ervation programs,48 or from a concern for the eventual fiscal 
consequences that designation would entail for the city.49 If 
approval of an equitable incentive package, including an appro- 
priate transfer authorization, were included in the designation 
process, it seems likely that the resistance of landmark owners 
and local governing bodies would lessen. 

A third difficulty with the plan is its reliance upon the volun- 
tary participation of landmark owners. They may balk, because 
they question the legality of the plan or the marketability of the 
&evelopment rights, because they are developers who wish to pro- 
ceed with redevelopment of the landmark site, or for any number 
of other reasons. Without their participation, of course, the pros- 
pects for preservation revert to their former unhappy state. 

Fourth, it can be questioned whether the New York initiative 
adequately insures that the landmarks of participating landown- 
ers will in fact be preserved. Relying essentially upon the trans- 
fer of some or all of a landmark's floor area for this purpose is 
unnecessarily risky. Under the New York plan a landmark own- 
er apparently retains the right to demolish his landmark and 
replace it with a building of equivalent bulk if he decides that 
redevelopment would be more profitable.50 In addirisky.t addi

qment increasea plannlopmentðâ� qment increasea 
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of the transfer authorization and that affords the city an effec- 
tive remedy for the breach of these obligations. 

Finally, the adjacency limitation of the New York plan need- 
lessly produces a number of unfortunate urban design conse- 
quences. First, mammoth concentrations of bulk within the 
compass of a block or less 51 might lead to an excessive demand 
for municipal services and to traffic congestion in the vicinity of 
the landmark. Second, a landmark building might be suffocated 
in adjacent superdensity, the visual enjoyment of a landmark 
being blotted out by the tall buildings around it. New York has 
responded to these risks by encasing development rights transfers 
in the straightjacket of administrative controls discussed above. 
But these controls have served only to deaden the enthusiasm of 
landmark owners and developers whose participation in the plan 
is absolutely essential to its success. 

B. The Chicago Plan 

i. An Overview.- The discussion of the plight of the Old 
Stock Exchange Building touched upon four characteristics that 
are fairly common among urban landmarks throughout the United 
States. First, most utilize only a fraction of the floor area author- 
ized for their sites under modern zoning. Second, most landmarks 
are currently able to operate at a profit;52 their imperilment 
stems from the greater value of their land as the site of large 
office or commercial structures.53 Third, endangered landmarks 
tend to be grouped in one or more reasonably compact areas of 
the city, usually in high land value commercial and service dis- 
tricts. Finally, municipal facilities and supportive services are 
also most heavily concentrated in these districts. This network 
of public facilities and services enables these districts to absorb 

51 The magnitude of density is enormous in the case of certain New York 
landmarks. For example, the excess development rights of the United States 
Customs House are 789,800 square feet, an amount equal to the floor area of the 
6o-story Woolworth Building. See Burks, supra note 8, at 9, col. 5. 

52 See notes 19 & 22 supra. 
53The impact of rising land values on existing downtown development has 

been described as follows: 
In our big cities of a half million or more population, [the] demolition of 
older structures was made economically feasible by parabolic increases in 
land values. As a matter of fact, there are very few parcels of land in our 
largest cities which have not had as many as three different structures on 
them in the last hundred years .... Our megalopolitan cities have grown 
so fast, however, that we have seen 25-year periods . . . where 
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large numbers of people with greater efficiency than other areas 
of the city. 

The Chicago 
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pensate the owner that will include an authorization to transfer 
up to one hundred per cent of the landmark's lot area and an 
appropriate real estate tax reduction. Transfers under the Chi- 
cago Plan will be measured in terms of lot area rather than floor 
area,58 since the introduction 
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Second, most if not all of the floor area that will be added to 
new projects under the Chicago Plan will already have been 
authorized by existing zoning. The main thrust of the Plan, 
therefore, is upon the redistribution of previously authorized 
floor area rather than upon the creation of wholly new floor area 
as in the case of zoning bonuses. Hence, the Plan will occasion 
little or no net increase in presently authorized density of the 
district.72 

Third, the proposal envisages that transfers will be restricted 
to selected use and bulk districts - essentially high density com- 
mercial and apartment zones - within the development rights 
transfer district, and that no transferee site may be increased by 
more than fifteen per cent of its actual lot area. These limitations 
will further minimize the possibilities of urban design abuse. 
Preliminary indications are that the principal buyers of develop- 
ment rights will be developers of smaller interior lots in commer- 
cial zones that cannot practicably utilize zoning bonuses and of 
lots devoted to high-rise apartment developments.73 Such shifts 
in density are unlikely to distort the cityscape within the transfer 
district. With the advent of the skyscraper and the absence of 
stringent height limitations, the American cityscape has assumed 
a distinctly irregular form best exemplified by the Manhattan 
skyline. Sprinkling an additional four to six stories on lots in 
these centrally located districts will make little difference in such 
a setting.74 

engulfed in surplus density is misplaced. But proposals have been made that 
would escalate development rights transfers to a level that might produce this 
result. For example, Ira Duchan, New York City Commissioner of Real Estate, 
has suggested that excess floor area be transferable to nonadjacent sites from any 
building or facility owned by the city. See Burks, supra note 8. 

72 Under the New York plan, no net increase in density can occur because 
transfer of only the authorized but unused floor area is allowed from any land- 
mark site. See p. 584 supra. A net increase is theoretically possible under the 
transfer proposal, however, because transfers of up to Ioo% of a landmark's 
lot area may be authorized in appropriate cases. But data compiled in the Chi- 
cago Report indicate that a net increase in the density of a transfer district is 
highly improbable. Relatively few landmarks are likely to incur such grave 
depreciation that only a full ioo% transfer authorization over and above real 
estate tax relief will promise to compensate their owners fairly. See Chicago 
Report I2-I5. In fact, tax relief alone will be sufficient to compensate landmark 
owners in many cases. Id. at 21-22. Nor should it be anticipated that all of 
the lot area pooled in the municipal development rights bank will be put on the 
market. On the contrary, only an amount necessary to provide supplementary 
funding for the municipal preservation program will be transferred. Id. at 20. 

73 See Chicago Report I6-I9. 

74As described 
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d. The Role of the Municipality. - The municipality's role 
under the New York plan is both too little and too great. It is 
too little because the city must expend its own scarce revenues to 
safeguard threatened landmarks if the development rights carrot 
fails to entice landmark owners. And it is too great because the 
plan's labyrinth of discretionary approvals tends to discourage 
owners and developers from electing to participate in the pro- 
gram at all. 

The Chicago Plan directly addresses both of these problems. 
As to the first, it enables the municipality to finance a vigorous 
preservation program without dipping into general revenues. Sales 
of development rights from the municipal development rights 
bank should provide the financial basis for effective to The rights landma
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cash award for their losses.75 The bank will receive an increment 
of lot area in such cases equal to the value of the award but in 
no event greater than one hundred per cent of the landmark 
site. A second source will be other landmark owners who donate 
lot area. That such donations will be forthcoming is highly prob- 
able in view of the tangible federal, state, and local tax benefits 
that donors will enjoy and, perhaps more importantly, in light of 
the central role that private philanthropy has traditionally played 
in the American preservation movement. The third will be the 

city itself, which is likely to own a fair number of the community's 
landmarks. The bank would be credited in the last two instances 
with increments of lot area proportional to the authorized but 
unbuilt floor area of the landmarks. 

The lion's share of the city's preservation costs will be cov- 
ered by the sale of condemned development rights. But addi- 
tional funds will be necessary for subsidies and for the relatively 
infrequent cases in which the transfer authorization-tax reduction 
package fails to provide adequate compensation. Donated de- 
velopment rights and those provided by the city should provide 
an ample cushion in these cases. 

The Plan also seeks to simplify the administrative procedures 
governing development rights transfer authorizations. The prob- 
lem here is to strike a correct balance between preventing urban 

design abuse through proper planning controls and facilitating 
the marketability of development rights by freeing them of oner- 
ous restrictions. Under its program New York has little choice 

finance through general tax revenues. That question will be resolved affirmatively 
only if the courts are prepared frankly to extend the general welfare concept in 
the incentive zoning context to include fiscal as well as regulatory objectives. 
Whether the courts will take this step at the present time is unclear. 

75 Some commentators have intimated that an award of development rights 
alone may be sufficient to meet the 
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but to err on the side of the former. Because every transfer 
shifts bulk to a site adjacent to a landmark, its aesthetic impact 
on the landmark must be examined on an individualized basis 
and in terms of 
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late land use and development, the Code treats zoning78 and 
preservation79 as two categories of this regulatory power. It 
thereby recognizes the close ties of technique and objective that 
zoning and preservation share,80 but does not ignore their sep- 
arate identities. It envisages adoption at the local level of a 
single Land Development Ordinance 81 to be administered by a 
single Land Development Agency.82 Under this arrangement, the 
Plan could serve as one component of the Ordinance, which is 
intended to address a variety of land use concerns on a coordi- 
nated basis. "Ultimate responsibility" 83 for administering the 
Ordinance - and thus the Plan - would rest with the Agency, an 
entity that most resembles the municipal planning commission. 
But landmark commissions would likely play an influential role 
as well in view of the Code draftsmen's suggestion that the 
Agency "delegate the administration of historic and other spe- 
cial preservation regulations to specialized bodies expert in archi- 
tecture and planning." 84 

The Code, unfortunately, is still adrafting, and resort must 
be had to a less satisfactory approach. Two alternatives are sug- 
gested by the existing legislative framework that governs zoning 
and preservation matters. First, the Plan might be treated essen- 
tially as a preservation undertaking: authority to adopt it would 
appear in the state preservation enabling act; its mechanics would 

78 d. Art. 2. 
7 Id. ?? 2-208 to -209. 
80 Municipal preservation efforts have been upheld as a manifestation of local 

zoning powers. City of Santa Fe v. Gamble-Skogmo, Inc., 73 N.M. 410, 415, 
389 P.2d 13, 17 (1964). They have been deemed "auxiliary to the general zoning 
power" in states having independent preservation enabling acts. Rebman v. City 
of Springfield, iii Ill. App. 2d 430, 440, 250 N.E.2d 282, 287 (I969). Many munic- 
ipalities incorporate some or all of their preservation measures in their zoning ordi- 
nances. See, e.g., NEW YORK, N.Y., ZONING RESOLUTION art. i, ch. i, ? 11-121; 
art. 2, ch. i, ? 21-00; art. 2, ch. 3, ? 23-69; art. 7, ch. 4, ?? 74-71, 74-79 (I971); 
CHARLESTON, S.C., CODE ch. 51, art. III (I966). b). 
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power under the state and federal constitutions to condemn prop- 
erty because the acquisition of preservation restrictions is linked 
to a scheme of selling development rights on the private market. 
They will attack the use of preservation restrictions on various 
grounds: the most troublesome is that such restrictions are not 
recognized property interests and that 
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I. Private Benefit. -Without the active participation of pri- 
vate developers, the transfer proposal cannot succeed. To secure 
their support, it accords them preferential treatment by relaxing 
zoning restrictions to permit them to build more profitably than 
nonparticipants in the program. Hence, there is the possibility 
of an attack on grounds that the proposal serves private rather 
than public interests and that the use of eminent domain to this 
end is invalid. Similar charges are seen in cases dealing with 
governmental efforts to enlist private enterprise in programs de- 
signed to renew urban areas,96 attract industry to depressed loca- 
tions,97 revitalize port and terminal facilities,98 and secure the 
construction of parking facilities 99 and government buildings.100 

This charge is a difficult one for the courts to handle. The 
dangers of improper private gain are often quite real. And, re- 
grettably, favoritism or venality on the part of the public officials 
who administer these programs is not uncommon. But this cen- 
tury has witnessed a vast expansion of governmental responsibil- 
ities as a result of population growth and the population movement 
to the cities. The courts of uncommonde 228.72 371.88 Tm0 0 11 0 0 b 261.36 469.44 din(th 0 1j
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general tax revenues.15 Without recoupment of at least some of 
these funds, they note, many programs of vital importance to 
public welfare would be gravely endangered."l 

Caught between these opposing contentions, the courts have 
found uneasy 
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thereafter is but an "incidental" aspect of the urban renewal 
process, akin to, if not identical with, the general municipal prac- 
tice of disposing of city property no longer needed for public 
purposes. Retention of the land, they note, would be poor munic- 
ipal stewardship because resale enables the community to recap- 
ture much of its initial outlay and to return the land to produc- 
tive use and to the tax rolls.132 

Taken together, the three groups of cases indicate that the 
success of a recoupment challenge to the condemnation of preser- 
vation restrictions under the Chicago Plan is Ch1
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are as imprecisely defined as those in the Pontiac statute.l41 
Do these acts 
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Of greater interest are statutes in three states 167 that accord 
express recognition to the preservation restrictions as an inde- 
pendent, valid less-than-fee interest. Directly addressing the 
difficulties outlined in this section, these statutes provide that 
preservation restrictions shall not be unenforceable because of 
lack of privity of estate or of ownership of benefited land. They 
also stress the assignability of preservation restrictions, even if 
held "in gross." Less elaborate statutes have also been passed 168 

that modify the common law by recognizing "easements in gross," 
which are assignable and, if negative, not restricted to the four 
types known to the common law. By clarifying an intolerably 
opaque area of the law, both groups of statutes enable govern- 
ment and the private sector to participate in preservation and 
conservation programs confident that some hoary doctrine will 
not frustrate their reasonable expectations. 

3. Indefiniteness. - The Pontiac court considered that the 
rights acquired by the park department were so indefinite as to 
be incapable either of valuation or of enforcement. The valuation 
objection does not seem well taken. Less-than-fee interests are 
condemned as a matter of course by government and public util- 
ities. In these cases, a basic "before and after" theory of valua- 
tion is used that measures the value of the parcel with and without 
the encumbrance.169 And, although "not simple," setting a price 
tag for preservation restrictions "by no means goes beyond tech- 
niques which are widely recognized in the field of real estate 
valuation." 170 

Nor is the court's skepticism concerning enforcement insuper- 
able if the preservation restriction is properly drafted. In fact, 

167 See CONN. GEN. STAT. REV. P.A. No. I73, ? 2 [Jan. I971] Conn. Legis. 
Service No. 2 (May I6, I97I); ILL. REV. STAT. ch. 24, ? II-24.2-IA(2) (I97I); 
MASS. GEN. LAWS ANN. ch. 184, ? 32 (Supp. I970). 

In addition to curing the ambiguities of the common law in relation to preserva- 
tion restrictions, the Massachusetts statute also provides for the recordation of 
these interests on a public tract index and suspends the operation of Massachusetts' 
marketable title and obsolete-restrictions legislation for any interest entered upon 
the index. See MASS. GEN. LAWS ANN. ch. 184, ?? 3, 33 (Supp. I970). 

168 See, e.g., MD. ANN. CODE art. 21, ? 8 (I957); VA. CODE ANN. ? 21.12 
(Supp. 1971). 

169 For appraisal techniques used with respect to the acquisition of less-than- 
fee interests generally, see, e.g., 4 NICHOLS ? I2.4 (3d rev. ed. I97I); South v. 
Texas E. Transmission Co., 332 S.W.2d 442 (Tex. Civ. App. I960). A useful 
analysis of the valuation techniques used in the acquisition of scenic easements 
along highways is found in DEPARTMENT OF TRANSPORTATION OF WISCONSIN, A 
MARKET STUDY OF PROPERTIES COVERED BY SCENIC EASEMENTS ALONG THE GREAT 

RIVER ROAD IN VERNON AND PIERCE 
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with the increasing refinement of these instruments, indefiniteness 
no longer appears to be a serious problem. Typical preservation 
restrictions 171 detail the legal authority on which acquisition is 
premised, restrictions on use, maintenance obligations, duration, 
remedies, and miscellaneous matters. Public agencies and pres- 
ervation societies carefully spell out the statutory basis for ac- 
quisition to emphasize that they are empowered to acquire the 
interest and that enforcement of the latter is consistent with 
sound public policy. Use restrictions are as varied as the char- 
acter and setting of particular landmarks. They may include 
prohibitions against alteration or demolition, signs, subdivision 
of the landmark tract, addition of buildings to the site and speci- 
fied uses of the landmark. Administrative provisions detail the 
procedures for obtaining approval for permitted modifications 
and for making periodic inspections of the premises to insure 
that the restrictions are being honored. Maintenance obligations 
are variously stated. Landmark owners may agree simply to 
setting the the ag61
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because tract subdivision and the 
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landmark owners out of monies generated by the development 
rights bank. The third is to seek an institutional buyer, such as a 
college or other nonprofit organization, to acquire the building 
after its development rights have been transferred. Developers 
and REVIEW 
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authorizes the use of transfers as a means of safeguarding land- 
marks. Thus communities that wish to avoid the problem of 
securing amendments to that legislation must look to their zoning 
enabling acts as the basis for their power to authorize develop- 
ment rights transfers. Second, zoning precedents offer the most 
useful basis for predicting the likely judicial reaction to the trans- 
fer technique even if it is implemented under preservation en- 
abling statutes. If transfers pass muster under zoning precedents, 
they would undoubtedly be valid under a properly drafted pres- 
ervation statute as well. Finally, commentators are in general 
agreement that the statutory requirement of uniformity dupli- 
cates the constitutional requirement of equal protection.'78 
Hence, if the transfers of development rights do not run afoul of 
the uniformity requirement, it would appear that these transfers 
would survive the equal protection challenge as well. 

At first blush, the uniformity requirement seems to present an 
obstacle to the legality of the Chicago Plan: regulations for build- 
ings within a development rights transfer district are not uniform 
in the sense that purchasers of development rights can build to 
greater bulk than other property owners within the district. This 
reading of the uniformity requirement, however, ignores the 
growing recognition of urban planners and municipal govern- 
ments that in many cases the individual lot is not the appropriate 
unit of development control, and the corresponding willingness 
of the courts to interpret the uniformity requirement so as not 
to foreclose alternative planning methods.'79 

useful basis for implementing the proposal might be found in the language of many 
state preservation enabling acts authorizing local preservation commissions to de- 
vise an "economically feasible plan" to safeguard threatened landmarks in private 
ownership. See, e.g., MD. ANN. CODE art. 66B, ? 8.og (Interim Supp. I970); 
MICH. COMP. LAWS ANN. ? 399.205(4) (Supp. I97I). 

178 The chief draftsman of the Standard State Zoning Enabling Act has written 
that the purpose of the uniformity requirement is "to make it understood that 
all property situated alike shall be treated alike." E. BASSETT, ZONING 50 (1940). 
See, e.g., Haar, "In Accordance with a Comprehensive Plan," 68 HARV. L. REV. 
II54, II72 (I955). Significantly, the uniformity provision has most frequently 
been invoked in the spot-zoning context - where a small tract is zoned differently 
from its su 1  "t3n," wit1   tr3n,5j
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Virtually every major innovation in the land use field over 
the last fifteen years rejects the notion that individual lots must 
serve as the unit of development control.180 Two of these innova- 
tions-density zoning and the special development district- 
are of particular relevance to the question whether development 
transfers conflict with the uniformity requirement: they provide 
the twin pillars upon which the development rights transfer ele- 
ment of the Chicago Plan is founded. Rejecting the individual 
lot as the unit of bulk control, density zoning 181 substitutes entire 
areas of the community in its place. It prescribes a maximum 
amount or range of bulk for an area as a whole, and permits 
developers to concentrate bulk there in accordance with flexible 
site planning or urban design criteria. Typically, density zones 
are overlay districts that include one or more traditional bulk 
zones within their boundaries. Developers may elect to build 
under the bulk regulations of the density zone or under those of 
the residual bulk zone. 

The special development 
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These density zoning precedents strongly indicate 
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boards has been roundly condemned on all sides 201 because these 
boards, whether through incompetence or outright corruption, 
have freely granted variances with little regard for the statutory 
requirement of economic hardship. Municipalities that adopt the 
Chicago Plan can restore the variance to its proper role by re- 
quiring developers who seek bulk variances on spurious grounds 
to purchase development rights from landmark owners or from 
the municipal development rights bank. 

2. Substantive Due Process as a Constraint Upon Transfer 
Authorizations. - Of the various obstacles to public and judicial 
acceptance of development rights transfer programs such as the 
Chicago Plan, none looms larger than the specter of urban de- 
sign abuse that critics of these programs have raised. For ex- 
ample, Beverly Moss Spatt, as a member of the New York City 
Planning Commission, denounced that city's landmarks transfer 
program as a "gimmick" that "can only lead to an unplanned 
future - to chaos." 202 

The argument implicit in this charge cannot be easily dis- 
missed. The greater bulk authorizations permitted for transferee 
sites under the program do appear to call into question the rea- 
sonableness either of the community's existing zoning plan or 
of the transfer program. If the existing zoning is sound, it may 
be claimed, relaxing bulk restrictions on transferee sites will 
overload public services and distort the urban landscape, there- 
by producing the planning chaos of which Mrs. Spatt warns. 
If it is too stringent, the proper course is to raise prevailing 
bulk limitations within the area generally and, in the process, 
to remove unwarranted unw268.08m
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who do not purchase development rights are suffering unconstitu- 
tional encroachments upon their right to develop their property 
is equally unsound. If all builders in the development rights 
district were allowed to exceed the original bulk restrictions, then 
the increase in bulk would exceed the range that had been pre- 
viously decided upon. 

There is good reason to believe that the courts will accept 
this analysis and uphold the 
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IV. CONCLUSION 

Despite their apparent novelty, the principal features of the 
Chicago Plan are solidly grounded in precedents derived from 
the areas of condemnation, property, and land use law. Public 
programs in which government resells or leases condemned inter- 
ests in order to recapture program costs are commonplace today, 
as the byproduct, leasing, and urban renewal cases discussed 
earlier illustrate.222 Similarly, government, whether with or with- 
out clear statutory authority, has acquired some portion of the 
development potential of private property for any number of 
reasons including open space preservation,223 highway beautifica- 
tion,224 and even use zoning based on eminent domain rather than 
the police power.225 Finally, local governments in recent years 
have employed their land use powers imaginatively to secure de- 
sired patterns of community development in areas other than 
landmark preservation. Density zoning (which underpins PUD 
and cluster zones), special development districts, and a variety 
of other measures that duplicate or surpass development rights 
transfers in the degree of their departure from traditional zon- 
ing have been sanctioned in numerous decisions of state courts.226 

Taken collectively, these precedents should provide a firm ba- 
sis for judicial approval of the Chicago Plan. The prospects for 
the Plan's success in court would be even further improved by 
an assist from state legislatures. Either of two types of legisla- 
tion should prove sufficient. The first, adopted in Illinois,227 
would provide in a single enactment an independent statutory 
foundation for each of the Plan's three principal features: the 
condemnation and resale of development rights, the acquisition 
of preservation restrictions, and the transfer of development 
rights within transfer districts. The second would proceed more 
modestly against the backdrop of existing statute and case law, 
providing legislative sanction only for particular features of the 
the position that the Chicago Plan will be upheld by the courts. As stated by 
Heyman: 

[The] courts should and will approve a flexible regulatory device where it 
is shown that its use sensibly relates to public objectives identified in ad- 
vance in a planning process and is justified by a detailed explanation 
showing the actual relationship between the objective and the action. 

Id. at 40. 
222 See pp. 605-II supra. 
223 See WHYTE, supra note 137. 
224 See notes 137 & 165-66 supra. 
225 See note 164 supra. 
226 See notes 183 & 219 supra. 
227 Ill. Pub. A. No. 77-I372 (I11. Leg. Serv., Aug. 31, 1971), in part to be 

codified at ILL. REV. STAT. ch. 24, ? II-48.2-IA, in part amending ILL. REV. STAT. 
ch. 24, ?? II-48.2-2 & -6 (I969). 
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Plan, such as the enforceability of preservation restrictions, which 
may be in doubt in a given jurisdiction.228 

The likelihood that the Chicago Plan will withstand judicial 
challenge, of course, does not of itself establish that it should 
be implemented by local governments. In the author's judgment, 
the truly hard questions posed by the Plan's adoption are not 
legal ones at all. Three of these questions bear special mention. 
First, are the risks of favoritism or worse that attend adminis- 
tration of the Plan acceptable ones for communities that wish to 
preserve urban landmarks? There is no easy answer to this 
question. The willingness of communities throughout the United 
States to adopt a wide variety of other innovative land use mea- 
sures that carry equivalent or greater risks, however, suggests 
that the risk factor alone should not necessarily prove conclusive 
against the Plan. Second, can municipal planning agencies handle 
the urban design challenges that they will confront in establish- 
ing development rights transfer districts and in supervising the 
other planning controls in the Chicago Plan? While the unhap- 
py history of zoning bonuses in some cities gives cause for hesi- 
tation,229 the grim prospects for the nation's remaining urban 
landmarks if nothing is done must also be weighed in the bal- 
ance. 

Finally, the impact of the Plan on the community's other 
incentive programs and development goals must be scrutinized. 
In a stagnant real estate market, for example, the development 
rights made available under the Plan may undermine the value 
of development rights offered to builders under other incentive 
programs. Again, the community's other development goals, 
which may include, for example, increasing the supply of resi- 
dential units, will be deterred to the extent that the city requires 
builders to purchase development rights rather than directly 
relaxes the bulk levels permitted as of right in the pertinent 

228 See pp. 6II-I7 supra. 
229 Zoning bonuses were originally conceived for the laudable purpose of rais- 

ing urban amenity levels by encouraging light, air, and circulation in downtown 
areas. Abetted by high land and construction costs and allocated on an overly 
generous basis, however, they have threatened or destroyed the diversity and 
vitality of these areas in some instances. Ada Louis Huxtable's description of their 
impact upon the redevelopment of New York's Sixth Avenue is vivid and bleak: 

The zoning is a failure in urbanistic terms- or how a city looks and 
works. The zoning, combined with the rising cost of land and building, has 
been the definitive factor in driving out the small enterprises, the shops, 
restaurants and services that make New York a decent and pleasurable 
place in which to live and work. In their place is a cold parade of standard 
business structures set back aimlessly from the street on blank plazas that 
ignore each other. 

Huxtable, Thinking Man's Zoning, N.Y. Times, Mar. 7, I97I, ? 2, at 22, col. I; 
see Chicago Report I7. 
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zones.230 Hence, in pondering the advisability of adopting the- 
Chicago Plan or any other incentive program for that matter, 
the community must ask itself - incentives for what? Resolving 
this question requires frank recognition that landmark preserva- 
tion must compete with 
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