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Q\COMP\ENVIR2\CERCLA

COMPREHENSIVE ENVIRONMENTAL RESPONSE, COM-
PENSATION, AND LIABILITY ACT OF 1980 (SUPER-
FUND) !

AN ACT To provide for liability, compensation, cleanup, and emergency response for
hazardous substances released into the environment and the cleanup of inactive
hazardous waste disposal sites.

_Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Comprehensive Environmental Response, Com-
pensation, and Liability Act of 1980".

TITLE I—HAZARDOUS SUBSTANCES RELEASES, LIABILITY,
COMPENSATION

DEFINITIONS

Sec. 101. For purpose of this title—

(1) The term “act of God” means an unanticipated grave
natural disaster or other natural phenomenon of an excep-
tional, inevitable, and irresistible character, the effects of
which could not have been prevented or avoided by the exercise
of due care or foresight.

(2) The term “Administrator” means the Administrator of
the United States Environmental Protection Agency.

(3) The term “barrel” means forty-two United States gal-
lons at sixty degrees Fahrenheit.

(4) The term “claim” means a demand in writing for a sum
certain.

(5) The term “claimant” means any person who presents a
claim for compensation under this Act.

(6) The term “damages” means damages for injury or loss
of natural resources as set forth in section 107(a) or 111(b) of
this Act.

(7) The term “drinking water supply” means any raw or
finished water source that is or may be used by a public water
system (as defined in the Safe Drinking Water Act) or as
drinking water by one or more individuals.

(8) The term “environment” means (A) the navigable wa-
ters, the waters of the contiguous zone, and the ocean waters
of which the natural resources are under the exclusive man-
agement authority of the United States under the Fishery Con-
servation and Management Act of 1976, and (B) any other sur-
face water, ground water, drinking water supply, land surface
or subsurface strata, or ambient air within the United States
or under the jurisdiction of the United States.

1The Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (42
U.S.C. 9601-9675), commonly known as “Superfund,” consists of Public Law 96-510 (Dec. 11,
1980) and the amendments made by subsequent enactments.
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(9) The term “facility” means (A) any building, structure,
installation, equipment, pipe or pipeline (including any pipe
into a sewer or publicly owned treatment works), well, pit,
pond, lagoon, impoundment, ditch, landfill, storage container,
motor vehicle, rolling stock, or aircraft, or (B) any site or area
where a hazardous substance has been deposited, stored, dis-
posed of, or placed, or otherwise come to be located; but does
nolt include any consumer product in consumer use or any ves-
sel.

(10) The term “federally permitted release” means (A) dis-
charges in compliance with a permit under section 402 of the
Federal Water Pollution Control Act, (B) discharges resulting
from circumstances identified and reviewed and made part of
the public record with respect to a permit issued or modified
under section 402 of the Federal Water Pollution Control Act
and subject to a condition of such permit, (C) continuous or an-
ticipated intermittent discharges from a point source, identified
in a permit or permit application under section 402 of the Fed-
eral Water Pollution Control Act, which are caused by events
occurring within the scope of relevant operating or treatment
systems, (D) discharges in compliance with a legally enforce-
able permit under section 404 of the Federal Water Pollution
Control Act, (E) releases in compliance with a legally enforce-
able final permit issued pursuant to section 3005 (a) through
(d) of the Solid Waste Disposal Act from a hazardous waste
treatment, storage, or disposal facility when such permit spe-
cifically identifies the hazardous substances and makes such

1So in law. Probably should be “or”.
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compliance with applicable pretreatment standards of section
307 (b) or (c) of the Clean Water Act and enforceable require-
ments in a pretreatment program submitted by a State or mu-
nicipality for Federal approval under section 402 of such Act,
and (K) any release of source, special nuclear, or byproduct
material, as those terms are defined in the Atomic Energy Act
of 1954, in compliance with a legally enforceable license, per-
mit, regulation, or order issued pursuant to the Atomic Energy
Act of 1954.

(11) The term “Fund” or “Trust Fund’” means the Haz-
ardous Substance Response Fund established by section 2211
of this Act or, in the case of a hazardous waste disposal facility
for which liability has been transferred under section 107(k) of
this Act, the Post-closure Liability Fund established by section
2321 of this Act.

(12) The term “ground water” means water in a saturated
zone or stratum beneath the surface of land or water.

(13) The term “guarantor” means any person, other than
the owner or operator, who provides evidence of financial re-
sponsibility for an owner or operator under this Act.

(14) The term “hazardous substance” means (A) any sub-
stance designated pursuant to section 311(b)(2)(A) of the Fed-
eral Water Pollution Control Act, (B) any element, compound,
mixture, solution, or substance designated pursuant to section
102 of this Act, (C) any hazardous waste having the character-
istics identified under or listed pursuant to section 3001 of the
Solid Waste Disposal Act (but not including any waste the reg-
ulation of which under the Solid Waste Disposal Act has been
suspended by Act of Congress), (D) any toxic pollutant listed
under section 307(a) of the Federal Water Pollution Control
Act, (E) any hazardous air pollutant listed under section 112
of the Clean Air Act, and (F) any imminently hazardous chem-
ical substance or mixture with respect to which the Adminis-
trator has taken action pursuant to section 7 of the Toxic Sub-
stances Control Act. The term does not include petroleum, in-
cluding crude oil or any fraction thereof which is not otherwise
specifically listed or designated as a hazardous substance
under subparagraphs (A) through (F) of this paragraph, and
the term does not include natural gas, natural gas liquids, lig-
uefied natural gas, or synthetic gas usable for fuel (or mixtures
of natural gas and such synthetic gas).

(15) The term “navigable waters” or “navigable waters of
the United States” means the waters of the United States, in-
cluding the territorial seas.

(16) The term “natural resources” means land, fish, wild-
life, biota, air, water, ground water, drinking water supplies,
and other such resources belonging to, managed by, held in
trust by, appertaining to, or otherwise controlled by the United
States (including the resources of the fishery conservation zone
established by the Fishery Conservation and Management Act
of 1976), any State, local government, or any foreign govern-

1Sections 221 and 232 were repealed by sections 517(c)(1) and 514(b), repsectively, of Public
Law 99-499.

December 31, 2002






495 SUPERFUND Sec. 101







Q\COMP\ENVIR2\CERCLA

December 31, 2002

497

SUPERFUND Sec. 101

(V1) exercising other remedies that may be
available under applicable law for the breach of a
term or condition of the extension of credit or se-
curity agreement; or

(IX) conducting a response action under sec-
tion 107(d) or under the direction of an on-scene
coordinator appointed under the National Contin-
gency Plan,

if the actions do not rise to the level of participating
in management (within the meaning of clauses (i) and
(in)).

(G) OTHER TERMS.—AS used in this Act:

(i) EXTENSION OF CREDIT.—The term “extension of
credit” includes a lease finance transaction—

(1) in which the lessor does not initially select
the leased vessel or facility and does not during
the lease term control the daily operations or
maintenance of the vessel or facility; or

(1) that conforms with regulations issued by
the appropriate Federal banking agency or the ap-
propriate State bank supervisor (as those terms
are defined in section 3 of the Federal Deposit In-
surance Act (12 U.S.C. 1813) 1 or with regulations
issued by the National Credit Union Administra-
tion Board, as appropriate.

(i) FINANCIAL OR ADMINISTRATIVE FUNCTION.—The
term “financial or administrative function” includes a
function such as that of a credit manager, accounts
payable officer, accounts receivable officer, personnel
manager, comptroller, or chief financial officer, or a
similar function.

(iii) FORECLOSURE; FORECLOSE.—The terms “fore-
closure” and “foreclose” mean, respectively, acquiring,
and to acquire, a vessel or facility through—

(D(aa) purchase at sale under a judgment or
decree, power of sale, or nonjudicial foreclosure
sale;

(bb) a deed in lieu of foreclosure, or similar
conveyance from a trustee; or

(cc) repossession,

if the vessel or facility was security for an extension
of credit previously contracted;

(1) conveyance pursuant to an extension of
credit previously contracted, including the termi-
nation of a lease agreement; or

(111) any other formal or informal manner by
which the person acquires, for subsequent disposi-
tion, title to or possession of a vessel or facility in
order to protect the security interest of the person.
(iv) LENDER.—The term “lender” means—

1So in law. Probably should read “1813))".
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(I) an insured depository institution (as de-
fined in section 3 of the Federal Deposit Insurance
Act (12 U.S.C. 1813));

(11) an insured credit union (as defined in sec-
tion 101 of the Federal Credit Union Act (12
U.S.C. 1752));

(111) a bank or association chartered under
the Farm Credit Act of 1971 (12 U.S.C. 2001 et
seq.);

(IV) a leasing or trust company that is an af-
filiate of an insured depository institution;

(V) any person (including a successor or as-
signee of any such person) that makes a bona fide
extension of credit to or takes or acquires a secu-
rity interest from a nonaffiliated person;

(VI) the Federal National Mortgage Associa-
tion, the Federal Home Loan Mortgage Corpora-
tion, the Federal Agricultural Mortgage Corpora-
tion, or any other entity that in a bona fide man-
ner buys or sells loans or interests in loans;

(VIl) a person that insures or guarantees
against a default in the repayment of an extension
of credit, or acts as a surety with respect to an ex-
tension of credit, to a nonaffiliated person; and

(VIII) a person that provides title insurance
and that acquires a vessel or facility as a result of
assignment or conveyance in the course of under-
writing claims and claims settlement.

(v) OPERATIONAL FUNCTION.—The term “oper-
ational function” includes a function such as that of a
facility or plant manager, operations manager, chief
operating officer, or chief executive officer.

(vi) SECURITY INTEREST.—The term “security in-
terest” includes a right under a mortgage, deed of
trust, assignment, judgment lien, pledge, security
agreement, factoring agreement, or lease and any
other right accruing to a person to secure the repay-
ment of money, the performance of a duty, or any
other obligation by a nonaffiliated person.

(21) The term “person” means an individual, firm, corpora-
tion, association, partnership, consortium, joint venture, com-
mercial entity, United States Government, State, municipality,
commission, political subdivision of a State, or any interstate
body.

(22) The term “release” means any spilling, leaking, pump-
ing, pouring, emitting, emptying, discharging, injecting, escap-
ing, leaching, dumping, or disposing into the environment (in-
cluding the abandonment or discarding of barrels, containers,
and other closed receptacles containing any hazardous sub-
stance or pollutant or contaminant), but excludes (A) any re-
lease which results in exposure to persons solely within a
workplace, with respect to a claim which such persons may as-
sert against the employer of such persons, (B) emissions from
the engine exhaust of a motor vehicle, rolling stock, aircraft,
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vessel, or pipeline pumping station engine, (C) release of
source, byproduct, or special nuclear material from a nuclear
incident, as those terms are defined in the Atomic Energy Act
of 1954, if such release is subject to requirements with respect
to financial protection established by the Nuclear Regulatory
Commission under section 170 of such Act, or, for the purposes
of section 104 of this title or any other response action, any re-
lease of source byproduct, or special nuclear material from any
processing site designated under section 102(a)(1) or 302(a) of
the Uranium Mill Tailings Radiation Control Act of 1978, and
(D) the normal application of fertilizer.

(23) The terms?® “remove” or “removal” means the cleanup
or removal of released hazardous substances from the environ-
ment, such actions as may be necessary taken in the event of
the threat of release of hazardous substances into the environ-
ment, such actions as may be necessary to monitor, assess, and
evaluate the release or threat of release of hazardous sub-
stances, the disposal of removed material, or the taking of such
other actions as may be necessary to prevent, minimize, or

1So in law. Probably should be “term”.

2S0 in law. Probably should refer to the “Robert T. Stafford Disaster Relief and Emergency
Assistance Act”, pursuant to the amendment to the short title of such Act made by section 102
of Public Law 100-707.
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ioral abnormalities, cancer, genetic mutation, physiological
malfunctions (including malfunctions in reproduction) or phys-
ical deformations, in such organisms or their offspring; except
that the term “pollutant or contaminant” shall not include pe-
troleum, including crude oil or any fraction thereof which is
not otherwise specifically listed or designated as a hazardous
substance under subparagraphs (A) through (F) of paragraph
(14) and shall not include natural gas, liquefied natural gas, or
synthetic gas of pipeline quality (or mixtures of natural gas
and such synthetic gas).
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ed good commercial and customary standards and

practices; and

(I1) the defendant took reasonable steps to—

(aa) stop any continuing release;

(bb) prevent any threatened future re-
lease; and

(cc) prevent or limit any human, environ-
mental, or natural resource exposure to any
previously released hazardous substance.

(ii) STANDARDS AND PRACTICES.—Not later than 2
years after the date of the enactment of the
Brownfields Revitalization and Environmental Res-
toration Act of 2001, the Administrator shall by regu-
lation establish standards and practices for the pur-
pose of satisfying the requirement to carry out all ap-
propriate inquiries under clause (i).

(iili) CrRITERIA.—IN promulgating regulations that
establish the standards and practices referred to in
clause (ii), the Administrator shall include each of the
following:

(1) The results of an inquiry by an environ-
mental professional.

(11 Interviews with past and present owners,
operators, and occupants of the facility for the
purpose of gathering information regarding the
potential for contamination at the facility.

(111) Reviews of historical sources, such as
chain of title documents, aerial photographs,
building department records, and land use
records, to determine previous uses and occupan-
cies of the real property since the property was
first developed.

(1IV) Searches for recorded environmental
cleanup liens against the facility that are filed
under Federal, State, or local law.

(V) Reviews of Federal, State, and local gov-
ernment records, waste disposal records, under-
ground storage tank records, and hazardous waste
handling, generation, treatment, disposal, and
spill records, concerning contamination at or near
the facility.

(V1) Visual inspections of the facility and of
adjoining properties.

(VII) Specialized knowledge or experience on
the part of the defendant.

(VI The relationship of the purchase price
to the value of the property, if the property was
not contaminated.

(IX) Commonly known or reasonably ascer-
tainable information about the property.

(X) The degree of obviousness of the presence
or likely presence of contamination at the prop-
erty, and the ability to detect the contamination
by appropriate investigation.
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(iv) INTERIM STANDARDS AND PRACTICES.—
mn P
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gional or village corporation, which is recognized as eligible for
the special programs and services provided by the United
States to Indians because of their status as Indians.

(37)(A) The term *“service station dealer” means any



Q\COMP\ENVIR2\CERCLA

December 31, 2002

505

SUPERFUND Sec. 101

(iv) a facility that is the subject of a unilateral ad-
ministrative order, a court order, an administrative
order on consent or judicial consent decree that has
been issued to or entered into by the parties, or a facil-
ity to which a permit has been issued by the United
States or an authorized State under the Solid Waste
Disposal Act (42 U.S.C. 6901 et seq.), the Federal
Water Pollution Control Act (33 U.S.C. 1321), the
Toxic Substances Control Act (15 U.S.C. 2601 et seq.),
or the Safe Drinking Water Act (42 U.S.C. 300f et
sed.);

(v) a facility that—

(1) is subject to corrective action under section

3004(u) or 3008(h) of the Solid Waste Disposal Act

(42 U.S.C. 6924(u), 6928(h)); and

(I1) to which a corrective action permit or
order has been issued or modified to require the
implementation of corrective measures;

(vi) a land disposal unit with respect to which—

(I) a closure notification under subtitle C of
the Solid Waste Disposal Act (42 U.S.C. 6921 et
seq.) has been submitted; and

(1) closure requirements have been specified
in a closure plan or permit;

(vii) a facility that is subject to the jurisdiction,
custody, or control of a department, agency, or instru-
mentality of the United States, except for land held in
trust by the United States for an Indian tribe;

(viii) a portion of a facility—

(1) at which there has been a release of poly-
chlorinated biphenyls; and

(I1) that is subject to remediation under the

Toxic Substances Control Act (15 U.S.C. 2601 et

seq.); or

(ix) a portion of a facility, for which portion, as-
sistance for response activity has been obtained under
subtitle | of the Solid Waste Disposal Act (42 U.S.C.
6991 et seq.) from the Leaking Underground Storage
Tank Trust Fund established under section 9508 of
the Internal Revenue Code of 1986.

(C) SITE-BY-SITE DETERMINATIONS.—Notwithstanding
subparagraph (B) and on a site-by-site basis, the President
may authorize financial assistance under section 104(k) to
an eligible entity at a site included in clause (i), (iv), (v),
(vi), (viii), or (ix) of subparagraph (B) if the President finds
that financial assistance will protect human health and
the environment, and either promote economic develop-
ment or enable the creation of, preservation of, or addition
to parks, greenways, undeveloped property, other rec-
reational property, or other property used for nonprofit
purposes.

(D) ADDITIONAL AREAS.—For the purposes of section
104(k), the term “brownfield site” includes a site that—
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(iii) prevent or limit human, environmental, or
natural resource exposure to any previously released
hazardous substance.

(E) COOPERATION, ASSISTANCE, AND ACCESS.—The per-
son provides full cooperation, assistance, and access to per-
sons that are authorized to conduct response actions or
natural resource restoration at a vessel or facility (includ-
ing the cooperation and access necessary for the installa-
tion, integrity, operation, and maintenance of any complete
or partial response actions or natural resource restoration
at the vessel or facility).

(F) INSTITUTIONAL CONTROL.—The person—

(i) is in compliance with any land use restrictions
established or relied on in connection with the re-
sponse action at a vessel or facility; and

(i) does not impede the effectiveness or integrity
of any institutional control employed at the vessel or
facility in connection with a response action.

(G) REQUESTS; suBPOENAS.—The person complies with
any request for information or administrative subpoena
issued by the President under this Act.

(H) No AFFILIATION.—The person is not—

(i) potentially liable, or affiliated with any other
person that is potentially liable, for response costs at
a facility through—

(I) any direct or indirect familial relationship;
or

(1) any contractual, corporate, or financial re-
lationship (other than a contractual, corporate, or
financial relationship that is created by the in-
struments by which title to the facility is conveyed
or financed or by a contract for the sale of goods
or services); or

(i) the result of a reorganization of a business en-
tity that was potentially liable.

(41) ELIGIBLE RESPONSE SITE.—

(A) IN GENERAL.—The term “eligible response site”
means a site that meets the definition of a brownfield site
in subparagraphs (A) and (B) of paragraph (39), as modi-
fied by subparagraphs (B) and (C) of this paragraph.

(B) INcLusioNns.—The term ‘“eligible response site”
includes—

(i) notwithstanding paragraph (39)(B)(ix), a por-
tion of a facility, for which portion assistance for re-
sponse activity has been obtained under subtitle | of
the Solid Waste Disposal Act (42 U.S.C. 6991 et seq.)
from the Leaking Underground Storage Tank Trust
Fund established under section 9508 of the Internal
Revenue Code of 1986; or

(i) a site for which, notwithstanding the exclu-
sions provided in subparagraph (C) or paragraph
(39)(B), the President determines, on a site-by-site
basis and after consultation with the State, that limi-
tations on enforcement under section 128 at sites spec-
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(b) Unless and until superseded by regulations establishing a
reportable quantity under subsection (a) of this section for any haz-
ardous substance as defined in section 101(14) of this title, (1) a
quantity of one pound, or (2) for those hazardous substances for
which reportable quantities have been established pursuant to sec-
tion 311(b)(4) of the Federal Water Pollution Control Act, such re-
portable quantity, shall be deemed that quantity, the release of
which requires notification pursuant to section 103 (a) or (b) of this
title.

[42 U.S.C. 9602]
NOTICES, PENALTIES

Sec. 103. (a) Any person in charge of a vessel or an offshore
or an onshore facility shall, as soon as he has knowledge of any re-
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for transport and selected, a facility at which hazardous substances
(as defined in section 101(14)(C) of this title) are or have been
stored, treated, or disposed of shall, unless such facility has a per-
mit issued under, or has been accorded interim status under, sub-
title C of the Solid Waste Disposal Act, notify the Administrator of
the Environmental Protection Agency of the existence of such facil-
ity, specifying the amount and type of any hazardous substance to
be found there, and any known, suspected, or likely releases of
such substances from such facility. The Administrator may pre-
scribe in greater detail the manner and form of the notice and the
information included. The Administrator shall notify the affected
State agency, or any department designated by the Governor to re-
ceive such notice, of the existence of such facility. Any person who
knowingly fails to notify the Administrator of the existence of any
such facility shall, upon conviction, be fined not more than $10,000,
or imprisoned for not more than one year, or both. In addition, any
such person who knowingly fails to provide the notice required by
this subsection shall not be entitled to any limitation of liability or
to any defenses to liability set out in section 107 of this Act: Pro-
vided, however, That notification under this subsection is not re-
quired for any facility which would be reportable hereunder solely
as a result of any stoppage in transit which is temporary, inci-
dental to the transportation movement, or at the ordinary oper-
ating convenience of a common or contract carrier, and such stop-
page shall be considered as a continuity of movement and not as
the storage of a hazardous substance. Notification received pursu-
ant to this subsection or information obtained by the exploitation
of such notification shall not be used against any such person in
any criminal case, except a prosecution for perjury or for giving a
false statement.

(d)(1) The Administrator of the Environmental Protection
Agency is authorized to promulgate rules and regulations speci-
fying, with respect to—
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(3) At any time prior to the date which occurs fifty years after
the date of enactment of this Act, any person identified under para-
graph (1) of this subsection may apply to the Administrator of the
Environmental Protection Agency for a waiver of the provisions of
the first sentence of paragraph (2) of this subsection. The Adminis-
trator is authorized to grant such waiver if, in his discretion, such
waiver would not unreasonably interfere with the attainment of
the purposes and provisions of this Act. The Administrator shall
promulgate rules and regulations regarding such a waiver so as to
inform parties of the proper application procedure and conditions
for approval of such a waiver.

(4) Notwithstanding the provisions of this subsection, the Ad-
ministrator of the Environmental Protection Agency may in his dis-
cretion require any such person to retain any record identified pur-
suant to paragraph (1) of this subsection for such a time period in
excess of the period specified in paragraph (2) of this subsection as
the Administrator determines to be necessary to protect the public
health or welfare.

(e) This section shall not apply to the application of a pesticide
product registered under the Federal Insecticide, Fungicide, and
Rodenticide Act or to the handling and storage of such a pesticide
product by an agricultural producer.

(f) No notification shall be required under subsection (a) or (b)
of this section for any release of a hazardous substance—

(1) which is required to be reported (or specifically exempt-
ed from a requirement for reporting) under subtitle C of the
Solid Waste Disposal Act or regulations thereunder and which
has been reported to the National Response Center, or

(2) which is a continuous release, stable in quantity and
rate, and is—

(A) from a facility for which notification has been
given under subsection (c) of this section, or

(B) a release of which notification has been given
under subsections (a) and (b) of this section for a period
sufficient to establish the continuity, quantity, and regu-
larity of such release:

Provided, That notification in accordance with subsections (a)
and (b) of this paragraph shall be given for releases subject to
this paragraph annually, or at such time as there is any statis-
tically significant increase in the quantity of any hazardous
substance or constituent thereof released, above that pre-
viously reported or occurring.

[42 U.S.C. 9603]
RESPONSE AUTHORITIES

Sec. 104. (a)(1) Whenever (A) any hazardous substance is re-
leased or there is a substantial threat of such a release into the en-
vironment, or (B) there is a release or substantial threat of release
into the environment of any pollutant or contaminant which may
present an imminent and substantial danger to the public health
or welfare, the President is authorized to act, consistent with the
national contingency plan, to remove or arrange for the removal of,
and provide for remedial action relating to such hazardous sub-
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occurred or be occurring, he may undertake such investigations,
monitoring, surveys, testing, and other information gathering as he
may deem necessary or appropriate to identify the existence and
extent of the release or threat thereof, the source and nature of the
hazardous substances, pollutants or contaminants involved, and
the extent of danger to the public health or welfare or to the envi-
ronment. In addition, the President may undertake such planning,
legal, fiscal, economic, engineering, architectural, and other studies
or investigations as he may deem necessary or appropriate to plan
and direct response actions, to recover the costs thereof, and to en-
force the provisions of this Act.

(2) COORDINATION OF INVESTIGATIONS.—The President shall

1So in law. Probably should be followed by a comma.
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sums expended in response to a release at a facility, that was oper-
ated by the State or a political subdivision thereof, either directly
or through a contractual relationship or otherwise, at the time of
any disposal of hazardous substances therein. For the purpose of
clause (ii) of this subparagraph, the term “facility” does not include
navigable waters or the beds underlying those waters. The Presi-
dent shall grant the State a credit against the share of the costs
for which it is responsible under this paragraph for any docu-
mented direct out-of-pocket non-Federal funds expended or obli-
gated by the State or a political subdivision thereof after January
1, 1978, and before the date of enactment of this Act for cost-eligi-
ble response actions and claims for damages compensable under
section 111 of this title relating to the specific release in question:
Provided, however, That in no event shall the amount of the credit
granted exceed the total response costs relating to the release. In
the case of remedial action to be taken on land or water held by
an Indian tribe, held by the United States in trust for Indians, held
by a member of an Indian tribe (if such land or water is subject
to a trust restriction on alienation), or otherwise within the borders
of an Indian reservation, the requirements of this paragraph for as-
surances regarding future maintenance and cost-sharing shall not
apply, and the President shall provide the assurance required by
this paragraph regarding the availability of a hazardous waste dis-
posal facility.

(4) SELECTION OF REMEDIAL AcCTION.—The President shall se-
lect remedial actions to carry out this section in accordance with
section 121 of this Act (relating to cleanup standards).

(5) STATE C



Q\COMP\ENVIR2\CERCLA

December 31, 2002

515 SUPERFUND Sec. 104

by the State or a political subdivision thereof after January 1,

1978, and before December 11, 1980, for cost-eligible response

actions and claims for damages compensable under section

111.

(D) STATE EXPENSES AFTER DECEMBER 11, 1980, IN EXCESS

OF 10 PERCENT OF cosTs.—The credit under this paragraph

shall include 90 percent of State expenses incurred at a facility

owned, but not operated, by such State or by a political sub-
division thereof. Such credit applies only to expenses incurred
pursuant to a contract or cooperative agreement under sub-

section (d) and only to expenses incurred after December 11,

1980, but before the date of the enactment of this paragraph.

(E) ITEM-BY-ITEM APPROVAL.—IN the case of expenditures
made after the date of the enactment of this paragraph, the

President may require prior approval of each item of expendi-

ture as a condition of granting a credit under this paragraph.

(F) Use orF crebpITs.—Credits granted under this para-
graph for funds expended with respect to a facility may be
used by the State to reduce all or part of the share of costs oth-
erwise required to be paid by the State under paragraph (3) in
connection with remedial actions at such facility. If the amount
of funds for which credit is allowed under this paragraph ex-
ceeds such share of costs for such facility, the State may use
the amount of such excess to reduce all or part of the share
of such costs at other facilities in that State. A credit shall not
entitle the State to any direct payment.

(6) OPERATION AND MAINTENANCE.—For the purposes of para-
graph (3) of this subsection, in the case of ground or surface water
contamination, completed remedial action includes the completion
of treatment or other measures, whether taken onsite or offsite,
necessary to restore ground and surface water quality to a level
that assures protection of human health and the environment.
With respect to such measures, the operation of such measures for
a period of up to 10 years after the construction or installation and
commencement of operation shall be considered remedial action.
Activities required to maintain the effectiveness of such measures
following such period or the completion of remedial action, which-
ever is earlier, shall be considered operation or maintenance.

(7) LIMITATION ON SOURCE OF FUNDS FOR O&M.—During any
period after the availability of funds received by the Hazardous
Substance Superfund established under subchapter A of chapter 98
of the Internal Revenue Code of 1954 from tax revenues or appro-
priations from general revenues, the Federal share of the payment
of the cost of operation or maintenance pursuant to paragraph
(3)(C)(i) or paragraph (6) of this subsection (relating to operation
and maintenance) shall be from funds received by the Hazardous
Substance Superfund from amounts recovered on behalf of such
fund under this Act.

(8) REcONTRACTING.—The President is authorized to undertake
or continue whatever interim remedial actions the President deter-
mines to be appropriate to reduce risks to public health or the envi-
ronment where the performance of a complete remedial action re-
quires recontracting because of the discovery of sources, types, or
guantities of hazardous substances not known at the time of entry
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into the original contract. The total cost of interim actions under-
taken at a facility pursuant to this paragraph shall not exceed
$2,000,000.

(9) SiTinc.—Effective 3 years after the enactment of the Super-
fund Amendments and Reauthorization Act of 1986, the President
shall not provide any remedial actions pursuant to this section un-
less the State in which the release occurs first enters into a con-
tract or cooperative agreement with the President providing assur-
ances deemed adequate by the President that the State will assure
the availability of hazardous waste treatment or disposal facilities
which—

(A) have adequate capacity for the destruction, treatment,
or secure disposition of all hazardous wastes that are reason-
ably expected to be generated within the State during the 20-
year period following the date of such contract or cooperative
agreement and to be disposed of, treated, or destroyed,

(B) are within the State or outside the State in accordance
with an interstate agreement or regional agreement or author-
ity,

(C) are acceptable to the President, and

(D) are in compliance with the requirements of subtitle C
of the Solid Waste Disposal Act.

(d)(1) CooPERATIVE AGREEMENTS.—

(A) STATE APPLICATIONS.—A State or political subdivision
thereof or Indian tribe may apply to the President to carry out
actions authorized in this section. If the President determines
that the State or political subdivision or Indian tribe has the
capability to carry out any or all of such actions in accordance
with the criteria and priorities established pursuant to section
105(a)(8) and to carry out related enforcement actions, the
President may enter into a contract or cooperative agreement
with the State or political subdivision or Indian tribe to carry
out such actions. The President shall make a determination re-
garding such an application within 90 days after the President
receives the application.

(B) TERMS AND CONDITIONS.—A contract or cooperative
agreement under this paragraph shall be subject to such terms
and conditions as the President may prescribe. The contract or
cooperative agreement may cover a specific facility or specific
facilities.

(C) REIMBURSEMENTS.—ANy State which expended funds
during the period beginning September 30, 1985, and ending
on the date of the enactment of this subparagraph for response
actions at any site included on the National Priorities List and
subject to a cooperative agreement under this Act shall be re-
imbursed for the share of costs of such actions for which the
Federal Government is responsible under this Act.

(2) If the President enters into a cost-sharing agreement pursu-
ant to subsection (c) of this section or a contract or cooperative
agreement pursuant to this subsection, and the State or political
subdivision thereof fails to comply with any requirements of the
contract, the President may, after providing sixty days notice, seek
in the appropriate Federal district court to enforce the contract or
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to recover any funds advanced or any costs incurred because of the
breach of the contract by the State or political subdivision.

(3) Where a State or a political subdivision thereof is acting in
behalf of the President, the President is authorized to provide tech-
nical and legal assistance in the administration and enforcement of
any contract or subcontract in connection with response actions as-
sisted under this title, and to intervene in any civil action involving
the enforcement of such contract or subcontract.

(4) Where two or more noncontiguous facilities are reasonably
related on the basis of geography, or on the basis of the threat, or
potential threat to the public health or welfare or the environment,
the President may, in his discretion, treat these related facilities as
one for purposes of this section.

(e) INFORMATION GATHERING AND ACCESS.—

(1) AcTioN AuTHORIZED.—AnNY officer, employee, or rep-
resentative of the President, duly designated by the President,
is authorized to take action under paragraph (2), (3), or (4) (or
any combination thereof) at a vessel, facility, establishment,
place, property, or location or, in the case of paragraph (3) or
(4), at any vessel, facility, establishment, place, property, or lo-
cation which is adjacent to the vessel, facility, establishment,
place, property, or location referred to in such paragraph (3) or
(4). Any duly designated officer, employee, or representative of
a State or political subdivision under a contract or cooperative
agreement under subsection (d)(1) is also authorized to take
such action. The authority of paragraphs (3) and (4) may be ex-
ercised only if there is a reasonable basis to believe there may
be a release or threat of release of a hazardous substance or
pollutant or contaminant. The authority of this subsection may
be exercised only for the purposes of determining the need for
response, or choosing or taking any response action under this
title, or otherwise enforcing the provisions of this title.

(2) Access TO INFORMATION.—AnNy officer, employee, or
representative described in paragraph (1) may require any per-
son who has or may have information relevant to any of the
following to furnish, upon reasonable notice, information or
documents relating to such matter:

(A) The identification, nature, and quantity of mate-
rials which have been or are generated, treated, stored, or
disposed of at a vessel or facility or transported to a vessel
or facility.

(B) The nature or extent of a release or threatened re-
lease of a hazardous substance or pollutant or contaminant
at or from a vessel or facility.

(C) Information relating to the ability of a person to
pay for or to perform a cleanup.

In addition, upon reasonable notice, such person either (i) shall
grant any such officer, employee, or representative access at all
reasonable times to any vessel, facility, establishment, place,
property, or location to inspect and copy all documents or
records relating to such matters or (ii) shall copy and furnish
to the officer, employee, or representative all such documents
or records, at the option and expense of such person.



Sec. 104 SUPERFUND 518

(3) ENTRY.—ANY officer, employee, or representative de-
scribed in paragraph (1) is authorized to enter at reasonable
times aibeOnthe following:e
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compliance with orders to prohibit interference with
entry or inspection unless under the circumstances of
the case the demand for entry or inspection is arbi-
trary and capricious, an abuse of discretion, or other-
wise not in accordance with law.

(if) In the case of information or document re-
guests or orders, the court shall enjoin interference
with such information or document requests or orders
or direct compliance with the requests or orders to
provide such information or documents unless under
the circumstances of the case the demand for informa-
tion or documents is arbitrary and capricious, an
abuse of discretion, or otherwise not in accordance
with law.

The court may assess a civil penalty not to exceed $25,000

for each day of noncompliance against any person who un-

reasonably fails to comply with the provisions of para-
graph (2), (3), or (4) or an order issued pursuant to sub-
paragraph (A) of this paragraph.

(6) OTHER AUTHORITY.—Nothing in this subsection shall
preclude the President from securing access or obtaining infor-
mation in any other lawful manner.

(7) CONFIDENTIALITY OF INFORMATION.—(A) Any records,
reports, or information obtained from any person under this
section (including records, reports, or information obtained by
representatives of the President) shall be available to the pub-
lic, except that upon a showing satisfactory to the President (or
the State, as the case may be) by any person that records, re-
ports, or information, or particular part thereof (other than
health or safety effects data), to which the President (or the
State, as the case may be) or any officer, employee, or rep-
resentative has access under this section if made public would
divulge information entitled to protection under section 1905 of
title 18 of the United States Code, such information or par-
ticular portion thereof shall be considered confidential in ac-
cordance with the purposes of that section, except that such
record, report, document or information may be disclosed to
other officers, employees, or authorized representatives of the
United States concerned with carrying out this Act, or when
relevant in any proceeding under this Act.

(B) Any person not subject to the provisions of section 1905
of title 18 of the United States Code who knowingly and will-
fully divulges or discloses any information entitled to protec-
tion under this subsection shall, upon conviction, be subject to
a fine of not more than $5,000 or to imprisonment not to ex-
ceed one year, or both.

(C) In submitting data under this Act, a person required
to provide such data may (i) designate the data which such
person believes is entitled to protection under this subsection
and (ii) submit such designated data separately from other
data submitted under this Act. A designation under this para-
graph shall be made in writing and in such manner as the
President may prescribe by regulation.
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(D) Notwithstanding any limitation contained in this sec-
tion or any other provision of law, all information reported to
or otherwise obtained by the President (or any representative
of the President) under this Act shall be made available, upon
written request of any duly authorized committee of the Con-
gress, to such committee.

(E) No person required to provide information under this
Act may claim that the information is entitled to protection
under this paragraph unless such person shows each of the fol-
lowing:

(i) Such person has not disclosed the information to
any other person, other than a member of a local emer-
gency planning committee established under title 111 of the
Amendments and Reauthorization Act of 19861, an officer
or employee of the United States or a State or local gov-
ernment, an employee of such person, or a person who is
bound by a confidentiality agreement, and such person has
taken reasonable measures to protect the confidentiality of
such information and intends to continue to take such
measures.

(i) The information is not required to be disclosed, or
otherwise made available, to the public under any other
Federal or State law.

(iii) Disclosure of the information is likely to cause
substantial harm to the competitive position of such per-
son.

(iv) The specific chemical identity, if sought to be pro-
tected, is not readily discoverable through reverse engi-
neering.

(F) The following information with respect to any haz-
ardous substance at the facility or vessel shall not be entitled
to protection under this paragraph:

(i) The trade name, common name, or generic class or
category of the hazardous substance.

(i) The physical properties of the substance, including
its boiling point, melting point, flash point, specific gravity,
vapor density, solubility in water, and vapor pressure at
20 degrees celsius.

(iti) The hazards to health and the environment posed
by the substance, including physical hazards (such as ex-
plosion) and potential acute and chronic health hazards.

(iv) The potential routes of human exposure to the
substance at the facility, establishment, place, or property
being investigated, entered, or inspected under this sub-
section.

(v) The location of disposal of any waste stream.

(vi) Any monitoring data or analysis of monitoring
data pertaining to disposal activities.

(vii) Any hydrogeologic or geologic data.

(viii) Any groundwater monitoring data.

1So in law. Probably means title 11l of the Superfund Amendments and Reauthorization Act
of 1986 (P.L. 99-499; 100 Stat. 1728).
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(f) In awarding contracts to any person engaged in response ac-
tions, the President or the State, in any case where it is awarding
contracts pursuant to a contract entered into under subsection (d)
of this section, shall require compliance with Federal health and
safety standards established under section 301(f) of this Act by con-
tractors and subcontractors as a condition of such contracts.

(g)(2) All laborers and mechanics employed by contractors or
subcontractors in the performance of construction, repair, or alter-
ation work funded in whole or in part under this section shall be
paid wages at rates not less than those prevailing on projects of a
character similar in the locality as determined by the Secretary of
Labor in accordance with the Davis-Bacon Act. The President shall
not approve any such funding without first obtaining adequate as-
surance that required labor standards will be maintained upon the
construction work.

(2) The Secretary of Labor shall have, with respect to the labor
standards specified in paragraph (1), the authority and functions
set forth in Reorganization Plan Numbered 14 of 1950 (15 F.R.
3176; 64 Stat. 1267) and section 276¢c of title 40 of the United
States Code.

(h) Notwithstanding any other provision of law, subject to the
provisions of section 111 of this Act, the President may authorize
the use of such emergency procurement powers as he deems nec-
essary to effect the purpose of this Act. Upon determination that
such procedures are necessary, the President shall promulgate reg-
ulations prescribing the circumstances under which such authority
shall be used and the procedures governing the use of such author-

ity.
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medical care and testing to exposed individuals, including but

not limited to tissue sampling, chromosomal testing where ap-

propriate, epidemiological studies, or any other assistance ap-
propriate under the circumstances; and

(E) either independently or as part of other health status
survey, conduct periodic survey and screening programs to de-
termine relationships between exposure to toxic substances
and illness. In cases of public health emergencies, exposed per-
sons shall be eligible for admission to hospitals and other fa-
cilities and services operated or provided by the Public Health

Service.

(2)(A) Within 6 months after the enactment of the Superfund
Amendments and Reauthorization Act of 1986, the Administrator
of the Agency for Toxic Substances and Disease Registry (ATSDR)
and the Administrator of the Environmental Protection Agency
(“EPA™) shall prepare a list, in order of priority, of at least 100 haz-
ardous substances which are most commonly found at facilities on
the National Priorities List and which, in their sole discretion, they
determine are posing the most significant potential threat to
human health due to their known or suspected toxicity to humans
and the potential for human exposure to such substances at facili-
ties on the National Priorities List or at facilities to which a re-
sponse to a release or a threatened release under this section is
under consideration.

(B) Within 24 months after the enactment of the Superfund
Amendments and Reauthorization Act of 1986, the Administrator
of ATSDR and the Administrator of EPA shall revise the list pre-
pared under subparagraph (A). Such revision shall include, in order
of priority, the addition of 100 or more such hazardous substances.
In each of the 3 consecutive 12-month periods that follow, the Ad-
ministrator of ATSDR and the Administrator of EPA shall revise,
in the same manner as provided in the 2 preceding sentences, such
list to include not fewer than 25 additional hazardous substances
per revision. The Administrator of ATSDR and the Administrator
of EPA shall not less often than once every year thereafter revise
such list to include additional hazardous substances in accordance
with the criteria in subparagraph (A).

(3) Based on all available information, including information
maintained under paragraph (1)(B) and data developed and col-
lected on the health effects of hazardous substances under this
paragraph, the Administrator of ATSDR shall prepare toxicological
profiles of each of the substances listed pursuant to paragraph (2).
The toxicological profiles shall be prepared in accordance with
guidelines developed by the Administrator of ATSDR and the Ad-
ministrator of EPA. Such profiles shall include, but not be limited
to each of the following:

(A) An examination, summary, and interpretation of avail-
able toxicological information and epidemiologic evaluations on

a hazardous substance in order to ascertain the levels of sig-

nificant human exposure for the substance and the associated

acute, subacute, and chronic health effects.

(B) A determination of whether adequate information on
the health effects of each substance is available or in the proc-
ess of development to determine levels of exposure which
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present a significant risk to human health of acute, subacute,
and chronic health effects.

(C) Where appropriate, an identification of toxicological
testing needed to identify the types or levels of exposure that
may present significant risk of adverse health effects in hu-
mans.

Any toxicological profile or revision thereof shall reflect the Admin-
istrator of ATSDR’s assessment of all relevant toxicological testing
which has been peer reviewed. The profiles required to be prepared
under this paragraph for those hazardous substances listed under
subparagraph (A) of paragraph (2) shall be completed, at a rate of
no fewer than 25 per year, within 4 years after the enactment of
the Superfund Amendments and Reauthorization Act of 1986. A
profile required on a substance listed pursuant to subparagraph (B)
of paragraph (2) shall be completed within 3 years after addition
to the list. The profiles prepared under this paragraph shall be of
those substances highest on the list of priorities under paragraph
(2) for which profiles have not previously been prepared. Profiles
required stance listed pursuant to sll bT52 Twlehis par
tohparagra
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(iii) laboratory and other studies to determine the manner
in which such substances are metabolized or to otherwise de-
velop an understanding of the biokinetics of such substances;
and

(iv) where there is a possibility of obtaining human data,
the collection of such information.

(B) In assessing the need to perform laboratory and other stud-
ies, as required by subparagraph (A), the Administrator of ATSDR
shall consider—

(i) the availability and quality of existing test data con-
cerning the substance on the suspected health effect in ques-
tion;

(ii) the extent to which testing already in progress will, in
a timely fashion, provide data that will be adequate to support
the preparation of toxicological profiles as required by para-
graph (3); and

(iii) such other scientific and technical factors as the Ad-
ministrator of ATSDR may determine are necessary for the ef-
fective implementation of this subsection.

(C) In the development and implementation of any research
program under this paragraph, the Administrator of ATSDR and
the Administrator of EPA shall coordinate such research program
implemented under this paragraph with the National Toxicology
Program and with programs of toxicological testing established
under the Toxic Substances Control Act and the Federal Insecti-
cide, Fungicide and Rodenticide Act. The purpose of such coordina-
tion shall be to avoid duplication of effort and to assure that the
hazardous substances listed pursuant to this subsection are tested
thoroughly at the earliest practicable date. Where appropriate, con-
sistent with such purpose, a research program under this para-
graph may be carried out using such programs of toxicological test-
ing.

(D) It is the sense of the Congress that the costs of research
programs under this paragraph be borne by the manufacturers and
processors of the hazardous substance in question, as required in
programs of toxicological testing under the Toxic Substances Con-
trol Act. Within 1 year after the enactment of the Superfund
Amendments and Reauthorization Act of 1986, the Administrator
of EPA shall promulgate regulations which provide, where appro-
priate, for payment of such costs by manufacturers and processors
under the Toxic Substances Control Act, and registrants under the
Federal Insecticide, Fungicide, and Rodenticide Act, and recovery of
such costs from responsible parties under this Act.

(6)(A) The Administrator of ATSDR shall perform a health as-
sessment for each facility on the National Priorities List estab-
lished under section 105. Such health assessment shall be com-
pleted not later than December 10, 1988, for each facility proposed
for inclusion on such list prior to the date of the enactment of the
Superfund Amendments and Reauthorization Act of 1986 or not
later than one year after the date of proposal for inclusion on such
list for each facility proposed for inclusion on such list after such
date of enactment.

(B) The Administrator of ATSDR may perform health assess-
ments for releases or facilities where individual persons or licensed
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physicians provide information that individuals have been exposed
to a hazardous substance, for which the probable source of such ex-
posure is a release. In addition to other methods (formal or infor-
mal) of providing such information, such individual persons or li-
censed physicians may submit a petition to the Administrator of
ATSDR providing such information and requesting a health assess-
ment. If such a petition is submitted and the Administrator of
ATSDR does not initiate a health assessment, the Administrator of
ATSDR shall provide a written explanation of why a health assess-
ment is not appropriate.

(C) In determining the priority in which to conduct health as-
sessments under this subsection, the Administrator of ATSDR, in
consultation with the Administrator of EPA, shall give priority to
those facilities at which there is documented evidence of the re-
lease of hazardous substances, at which the potential risk to
human health appears highest, and for which in the judgment of
the Administrator of ATSDR existing health assessment data are
inadequate to assess the potential risk to human health as pro-
vided in subparagraph (F). In determining the priorities for con-
ducting health assessments under this subsection, the Adminis-
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ATSDR shall use appropriate data, risk assessments, risk evalua-
tions and studies available from the Administrator of EPA.

(G) The purpose of health assessments under this subsection
shall be to assist in determining whether actions under paragraph
(11) of this subsection should be taken to reduce human exposure
to hazardous substances from a facility and whether additional in-
formation on human exposure and associated health risks is need-
ed and should be acquired by conducting epidemiological studies
under paragraph (7), establishing a registry under paragraph (8),
establishing a health surveillance program under paragraph (9), or
through other means. In using the results of health assessments
for determining additional actions to be taken under this section,
the Administrator of ATSDR may consider additional information
on the risks to the potentially affected population from all sources
of such hazardous substances including known point or nonpoint
sources other than those from the facility in question.

(H) At the completion of each health assessment, the Adminis-
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unique character of identified diseases or the likelihood of popu-
lation migration from the affected area.

(9) Where the Administrator of ATSDR has determined that
there is a significant increased risk of adverse health effects in hu-
mans from exposure to hazardous substances based on the results
of a health assessment conducted under paragraph (6), an epi-
demiologic study conducted under paragraph (7), or an exposure
registry that has been established under paragraph (8), and the
Administrator of ATSDR has determined that such exposure is the
result of a release from a facility, the Administrator of ATSDR
shall initiate a health surveillance program for such population.
This program shall include but not be limited to—

(A) periodic medical testing where appropriate of popu-
lation subgroups to screen for diseases for which the popu-
lation or subgroup is at significant increased risk; and

(B) a mechanism to refer for treatment those individuals
within such population who are screened positive for such dis-
eases.

(10) Two years after the date of the enactment of the Super-
fund Amendments and Reauthorization Act of 1986, and every 2
years thereafter, the Administrator of ATSDR shall prepare and
submit to the Administrator of EPA and to the Congress a report
on the results of the activities of ATSDR regarding—

(A) health assessments and pilot health effects studies con-
ducted,;

(B) epidemiologic studies conducted;

(C) hazardous substances which have been listed under
paragraph (2), toxicological profiles which have been developed,
and toxicologic testing which has been conducted or which is
being conducted under this subsection;

(D) registries established under paragraph (8); and

(E) an overall assessment, based on the results of activities
conducted by the Administrator of ATSDR of the linkage be-
tween human exposure to individual or combinations of haz-
ardous substances due to releases from facilities covered by
this Act or the Solid Waste Disposal Act and any increased in-
cidence or prevalence of adverse health effects in humans.

(11) If a health assessment or other study carried out under
this subsection contains a finding that the exposure concerned pre-
sents a significant risk to human health, the President shall take
such steps as may be necessary to reduce such exposure and elimi-
nate or substantially mitigate the significant risk to human health.
Such steps may include the use of any authority under this Act, in-
cluding, but not limited to—

(A) provision of alternative water supplies, and

(B) permanent or temporary relocation of individuals.

In any case in which information is insufficient, in the judgment
of the Administrator of ATSDR or the President to determine a sig-
nificant human exposure level with respect to a hazardous sub-
stance, the President may take such steps as may be necessary to
reduce the exposure of any person to such hazardous substance to
such level as the President deems necessary to protect human
health.
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under this section with respect to facilities owned or operated by
a department, agency, or instrumentality of the United States as
the Administrator of ATSDR has with respect to any nongovern-
mental entity.

(18) If the Administrator of ATSDR determines that it is ap-
propriate for purposes of this section to treat a pollutant or con-
taminant as a hazardous substance, such pollutant or contaminant
shall be treated as a hazardous substance for such purpose.

(j) ACQUISITION OF PROPERTY.—

(1) AuTtHorITY.—The President is authorized to acquire, by
purchase, lease, condemnation, donation, or otherwise, any real
property or any interest in real property that the President in
his discretion determines is needed to conduct a remedial ac-
tion under this Act. There shall be no cause of action to compel
the President to acquire any interest in real property under
this Act.

(2) STATE AsSURANCE.—The President may use the author-
ity of paragraph (1) for a remedial action only if, before an in-
terest in real estate is acquired under this subsection, the
State in which the interest to be acquired is located assures
the President, through a contract or cooperative agreement or
otherwise, that the State will accept transfer of the interest fol-
lowing completion of the remedial action.

(3) ExempTiON.—NoO Federal, State, or local government
agency shall be liable under this Act solely as a result of ac-
quiring an interest in real estate under this subsection.

(k) BROWNFIELDS REVITALIZATION FUNDING.—

(1) DEFINITION OF ELIGIBLE ENTITY.—In this subsection,
the term “eligible entity” means—

(A) a general purpose unit of local government;

(B) a land clearance authority or other quasi-govern-
mental entity that operates under the supervision and con-
trol of or as an agent of a general purpose unit of local gov-
ernment;

(C) a government entity created by a State legislature;

(D) a regional council or group of general purpose
units of local government;

(E) a redevelopment agency that is chartered or other-
wise sanctioned by a State;

(F) a State;

(G) an Indian Tribe other than in Alaska; or

(H) an Alaska Native Regional Corporation and an
Alaska Native Village Corporation as those terms are de-
fined in the Alaska Native Claims Settlement Act (43
U.S.C. 1601 and following) and the Metlakatla Indian com-
munity.

(2) BROWNFIELD SITE CHARACTERIZATION AND ASSESSMENT
GRANT PROGRAM.—

(A) ESTABLISHMENT OF PROGRAM.—The Administrator
shall establish a program to—

(i) provide grants to inventory, characterize, as-
sess, and conduct planning related to brownfield sites
under subparagraph (B); and

December 31, 2002
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(i) perform targeted site assessments at
brownfield sites.

(B) ASSISTANCE FOR SITE CHARACTERIZATION AND AS-
SESSMENT.—
(i) IN GeENERAL.—ON approval of an application
made by an eligible entity, the Administrator may
make a grant to the eligible entity to be used for pro-
grams to inventory, characterize, assess, and conduct
planning related to one or more brownfield sites.
(ii) SITE CHARACTERIZATION AND ASSESSMENT.—A
site characterization and assessment carried out with
the use of a grant under clause (i) shall be performed
in accordance with section 101(35)(B).
(3) GRANTS AND LOANS FOR BROWNFIELD REMEDIATION.—

(A) GRANTS PROVIDED BY THE PRESIDENT.—Subject to
paragraphs (4) and (5), the President shall establish a pro-
gram to provide grants to—

(i) eligible entities, to be used for capitalization of
revolving loan funds; and

(i) eligible entities or nonprofit organloRaSTw((i)2 -1.02 T460.206 wher r

brownfield

L
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(IV) a response cost at a brownfield site for
which the recipient of the grant or loan is poten-
tially liable under section 107; or

(V) a cost of compliance with any Federal law
(including a Federal law specified in section
101(39)(B)), excluding the cost of compliance with
laws applicable to the cleanup.

(if) ExcrusioNs.—For the purposes of clause
(M) (1), the term “administrative cost” does not include
the cost of—

(I) investigation and identification of the ex-
tent of contamination;

(1) design and performance of a response ac-
tion; or

(111) monitoring of a natural resource.

(C) ASSISTANCE FOR DEVELOPMENT OF LOCAL GOVERN-
MENT SITE REMEDIATION PROGRAMS.—A local government
that receives a grant under this subsection may use not to
exceed 10 percent of the grant funds to develop and imple-
ment a brownfields program that may include—

(i) monitoring the health of populations exposed to
one or more hazardous substances from a brownfield
site; and

(if) monitoring and enforcement of any institu-
tional control used to prevent human exposure to any
hazardous substance from a brownfield site.

(D) INSURANCE.—A recipient of a grant or loan award-
ed under paragraph (2) or (3) that performs a characteriza-
tion, assessment, or remediation of a brownfield site may
use a portion of the grant or loan to purchase insurance
for the characterization, assessment, or remediation of
that site.

(5) GRANT APPLICATIONS.—

(A) SUBMISSION.—

(i) IN GENERAL.—

(1) AppLicaTIiON.—AN eligible entity may sub-
mit to the Administrator, through a regional office
of the Environmental Protection Agency and in
such form as the Administrator may require, an
application for a grant under this subsection for
one or more brownfield sites (including informa-
tion on the criteria used by the Administrator to
rank applications under subparagraph (C), to the
extent that the information is available).

(1) NCP REQUIREMENTS.—The Administrator
may include in any requirement for submission of
an application under subclause (1) a requirement
of the National Contingency Plan only to the ex-
tent that the requirement is relevant and appro-
priate to the program under this subsection.

(ii) CoorDINATION.—The Administrator shall co-
ordinate with other Federal agencies to assist in mak-
ing eligible entities aware of other available Federal
resources.



533

SUPERFUND Sec. 104

(iii) GuIbANCE.—The Administrator shall publish
guidance to assist eligible entities in applying for
grants under this subsection.

(B) ApPROVAL.—The Administrator shall—

(i) at least annually, complete a review of applica-
tions for grants that are received from eligible entities
under this subsection; and

(if) award grants under this subsection to eligible
entities that the Administrator determines have the
highest rankings under the ranking criteria estab-
lished under subparagraph (C).

(C) RANKING CRITERIA.—The Administrator shall es-

tablish a system for ranking grant applications received
under this paragraph that includes the following criteria:
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(1) comply with all applicable Federal and

State laws; and

(1) ensure that the cleanup protects human
health and the environment;

(i) requires that the recipient use the grant or
loan exclusively for purposes specified in paragraph (2)
or (3), as applicable;

(iii) in the case of an application by an eligible en-
tity under paragraph (3)(A), requires the eligible enti-
ty to pay a matching share (which may be in the form
of a contribution of labor, material, or services) of at
least 20 percent, from non-Federal sources of funding,
unless the Administrator determines that the match-
ing share would place an undue hardship on the eligi-
ble entity; and

(iv) contains such other terms and conditions as
the Administrator determines to be necessary to carry
out this subsection.

(10) FACILITY OTHER THAN BROWNFIELD SITE.—The fact

that a facility may not be a brownfield site within the meaning
of section 101(39)(A) has no effect on the eligibility of the facil-
ity for assistance under any other provision of Federal law.

(11) EFFecT ON FEDERAL LAws.—Nothing in this sub-

section affects any liability or response authority under any
Federal law, including—

(A) this Act (including the last sentence of section
101(14));

(B) the Solid Waste Disposal Act (42 U.S.C. 6901 et
seq.);

(C) the Federal Water Pollution Control Act (33 U.S.C.
1251 et seq.);

(D) the Toxic Substances Control Act (15 U.S.C. 2601
et seq.); and

(E) the Safe Drinking Water Act (42 U.S.C. 300f et
seq.).

(12) FUNDING.—

(A) AUTHORIZATION OF APPROPRIATIONS.—There is au-
thorized to be appropriated to carry out this subsection
$200,000,000 for each of fiscal years 2002 through 2006.

(B) Use oF ceRTAIN FUNDsS.—Of the amount made
available under subparagraph (A), $50,000,000, or, if the
amount made available is less than $200,000,000, 25 per-
cent of the amount made available, shall be used for site
characterization, assessment, and remediation of facilities
described in section 101(39)(D)(ii)(II).

[42 U.S.C. 9604]

NATIONAL CONTINGENCY PLAN

SEc. 105. (a) REvVISION AND REPUBLICATION.—Within one hun-

dred and eighty days after the enactment of this Act, the President
shall, after notice and opportunity for public comments, revise and
republish the national contingency plan for the removal of oil and
hazardous substances, originally prepared and published pursuant
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1Probably should refer to section 311(d)(2), pursuant to general amendments made to such
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mission of comments in accordance with section 553 of title 5,
United States Code, the President shall by rule promulgate
amendments to the hazard ranking system in effect on Sep-
tember 1, 1984. Such amendments shall assure, to the max-
imum extent feasible, that the hazard ranking system accu-
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F;\cility which as of such date is proposed for inclusion on such
Ist.

(4) INFORMATION GATHERING AND ANALYSIS.—Nothing in
this Act shall be construed to preclude the expenditure of mon-
ies from the Fund for gathering and analysis of information
which will enable the President to consider the specific factors
required by paragraph (2).

(h) NPL DEFERRAL.—

(1) DEFERRAL TO STATE VOLUNTARY CLEANUPS.—At the re-
guest of a State and subject to paragraphs (2) and (3), the
President generally shall defer final listing of an eligible re-
sponse site on the National Priorities List if the President de-
termines that—

(A) the State, or another party under an agreement
with or order from the State, is conducting a response ac-
tion at the eligible response site—

(i) in compliance with a State program that spe-
cifically governs response actions for the protection of
public health and the environment; and

(if) that will provide long-term protection of
human health and the environment; or
(B) the State is actively pursuing an agreement to per-

form a response action described in subparagraph (A) at

the site with a person that the State has reason to believe
is capable of conducting a response action that meets the

requirements of subparagraph (A).

(2) PROGRESs TOWARD cLEANUP.—If, after the last day of
the 1-year period beginning on the date on which the President
proposes to list an eligible response site on the National Prior-
ities List, the President determines that the State or other
party is not making reasonable progress toward completing a
response action at the eligible response site, the President may
list the eligible response site on the National Priorities List.

(3) CLEANUP AGREEMENTS.—With respect to an eligible re-
sponse site under paragraph (1)(B), if, after the last day of the
1-year period beginning on the date on which the President
proposes to list the eligible response site on the National Prior-
ities List, an agreement described in paragraph (1)(B) has not
been reached, the President may defer the listing of the eligible
response site on the National Priorities List for an additional
period of not to exceed 180 days if the President determines
deferring the listing would be appropriate based on—

(A) the complexity of the site;

(B) substantial progress made in negotiations; and

(C) other appropriate factors, as determined by the
President.

(4) ExcepTioNs.—The President may decline to defer, or
elect to discontinue a deferral of, a listing of an eligible re-
sponse site on the National Priorities List if the President de-
termines that—

(A) deferral would not be appropriate because the
State, as an owner or operator or a significant contributor
of hazardous substances to the facility, is a potentially re-
sponsible party;
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(B) the criteria under the National Contingency Plan
for issuance of a health advisory have been met; or
(C) the conditions in paragraphs (1) through (3), as ap-
plicable, are no longer being met.
[42 U.S.C. 9605]

ABATEMENT ACTION

SeEc. 106. (a) In addition to any other action taken by a State
or local government, when the President determines that there
may be an imminent and substantial endangerment to the public
health or welfare or the environment because of an actual or
threatened release of a hazardous substance from a facility, he may
require the Attorney General of the United States to secure such
relief as may be necessary to abate such danger or threat, and the
district court of the United States in the district in which the
threat occurs shall have jurisdiction to grant such relief as the pub-
lic interest and the equities of the case may require. The President
may also, after notice to the affected State, take other action under
this section including, but not limited to, issuing such orders as
may be necessary to protect public health and welfare and the en-
vironment.

(b)(1) Any person who, without sufficient cause, willfully vio-
lates, or fails or refuses to comply with, any order of the President
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(B) any other necessary costs of response incurred by
any other person consistent with the national contingency
plan;

(C) damages for injury to, destruction of, or loss of nat-
ural resources, including the reasonable costs of assessing
such injury, destruction, or loss resulting from such a re-
lease; and

(D) the costs of any health assessment or health ef-
fects study carried out under section 104(i).

The amounts recoverable in an action under this section shall in-
clude interest on the amounts recoverable under subparagraphs (A)
through (D). Such interest shall accrue from the later of (i) the date
payment of a specified amount is demanded in writing, or (ii) the
date of the expenditure concerned. The rate of interest on the out-
standing unpaid balance of the amounts recoverable under this sec-
tion shall be the same rate as is specified for interest on invest-
ments of the Hazardous Substance Superfund established under
subchapter A of chapter 98 of the Internal Revenue Code of 1954.
For purposes of applying such amendments to interest under this
subsection, the term “comparable maturity” shall be determined
with reference to the date on which interest accruing under this
subsection commences. 1

(b) There shall be no liability under subsection (a) of this sec-
tion for a person otherwise liable who can establish by a preponder-
ance of the evidence that the release or threat of release of a haz-
ardous substance and the damages resulting therefrom were
caused solely by—

(1) an act of God;

(2) an act of war;

(3) an act or omission of a third party other than an em-
ployee or agent of the defendant, or than one whose act or
omission occurs in connection with a contractual relationship,
existing directly or indirectly, with the defendant (except
where the sole contractual arrangement arises from a pub-
lished tariff and acceptance for carriage by a common carrier
by rail), if the defendant establishes by a preponderance of the
evidence that (a)2 he exercised due care with respect to the
hazardous substance concerned, taking into consideration the
characteristics of such hazardous substance, in light of all rel-
evant facts and circumstances, and (b)3 he took precautions
against foreseeable acts or omissions of any such third party
and the consequences that could foreseeably result from such
acts or omissions; or

(4) any combination of the foregoing paragraphs.

1Section 209 of the Water Resources Development Act of 1996 (Public Law 104-303; 110 Stat.
3681) provides:

SEC. 209. [42 U.S.C. 9607 note] RECOVERY OF COSTS.

Amounts recovered under section 107 of the Comprehensive Environmental Response, Com-
pensation, and Liability Act of 1980 (42 U.S.C. 9607) for any response action taken by the Sec-
retary in support of the civil works program of the Department of the Army and any other
amounts recovered by the Secretary from a contractor, insurer, surety, or other person to reim-
burse the Department of the Army for any expenditure for environmental response activities in
support of the Army civil works program shall be credited to the appropriate trust fund account
from which the cost of such response action has been paid or will be charged.

2So0 in law. Probably should be “(A)".
3So in law. Probably should be “(B)".
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(c)(1) Except as provided in paragraph (2) of this subsection,
the liability under this section of an owner or operator or other re-
sponsible person for each release of a hazardous substance or inci-
dent involving release of a hazardous substance shall not exceed—

(A) for any vessel, other than an incineration vessel, which
carries any hazardous substance as cargo or residue, $300 per
gross ton, or $5,000,000, whichever is greater;

(B) for any other vessel, other than an incineration vessel,
$300 per gross ton, or $500,000, whichever is greater;

(C) for any motor vehicle, aircraft, hazardous liquid pipe-
line facility (as defined in section 60101(a) of title 49, United
States Code), or rolling stock, $50,000,000 or such lesser
amount as the President shall establish by regulation, but in
no event less than $5,000,000 (or, for releases of hazardous
substances as defined in section 101(14)(A) of this title into the
navigable waters, $8,000,000). Such regulations shall take into
account the size, type, location, storage, and handling capacity
and other matters relating to the likelihood of release in each
such class and to the economic impact of such limits on each
such class; or

(D) for any incineration vessel or any facility other than
those specified in subparagraph (C) of this paragraph, the total
of all costs of response plus $50,000,000 for any damages under
this title.

(2) Notwithstanding the limitations in paragraph (1) of this
subsection, the liability of an owner or operator or other respon-
sible person under this section shall be the full and total costs of
response and damages, if (A)(i) the release or threat of release of
a hazardous substance was the result of willful misconduct or will-
ful negligence within the privity or knowledge of such person, or
(i) the primary cause of the release was a violation (within the
privity or knowledge of such person) of applicable safety, construc-
tion, or operating standards or regulations; or (B) such person fails
or refuses to provide all reasonable cooperation and assistance re-
quested by a responsible public official in connection with response
activities under the national contingency plan with respect to regu-
lated carriers subject to the provisions of title 49 of the United
States Code or vessels subject to the provisions of title 33 or 46 of
the United States Code, subparagraph (A)(ii) of this paragraph
shall be deemed to refer to Federal standards or regulations.

(3) If any person who is liable for a release or threat of release
of a hazardous substance fails without sufficient cause to properly
provide removal or remedial action upon order of the President
pursuant to section 104 or 106 of this Act, such person may be lia-
ble to the United States for punitive damages in an amount at
least equal to, and not more than three times, the amount of any
costs incurred by the Fund as a result of such failure to take prop-
er action. The President is authorized to commence a civil action
against any such person to recover the punitive damages, which
shall be in addition to any costs recovered from such person pursu-
ant to section 112(c) of this Act. Any moneys received by the
United States pursuant to this subsection shall be deposited in the
Fund.

(d) RENDERING CARE OR ADVICE.—



Q\COMP\ENVIR2\CERCLA

December 31, 2002

545 SUPERFUND Sec. 107

(1) IN GENERAL.—EXcept as provided in paragraph (2), no
person shall be liable under this title for costs or damages as
a result of actions taken or omitted in the course of rendering
care, assistance, or advice in accordance with the National
Contingency Plan (“NCP") or at the direction of an onscene co-
ordinator appointed under such plan, with respect to an inci-
dent creating a danger to public health or welfare or the envi-
ronment as a result of any releases of a hazardous substance
or the threat thereof. This paragraph shall not preclude liabil-
ity for costs or damages as the result of negligence on the part
of such person.

(2) STATE AND LOCAL GOVERNMENTS.—No State or local
government shall be liable under this title for costs or damages
as a result of actions taken in response to an emergency cre-
ated by the release or threatened release of a hazardous sub-
stance generated by or from a facility owned by another per-
son. This paragraph shall not preclude liability for costs or
damages as a result of gross negligence or intentional mis-
conduct by the State or local government. For the purpose of
the preceding sentence, reckless, willful, or wanton misconduct
shall constitute gross negligence.

(3) SaviNGs PRrRovisioN.—This subsection shall not alter
the liability of any person covered by the provisions of para-
graph (1), (2), (3), or (4) of subsection (a) of this section with
respect to the release or threatened release concerned.

(e)(1) No indemnification, hold harmless, or similar agreement
or conveyance shall be effective to transfer from the owner or oper-
ator of any vessel or facility or from any person who may be liable
for a release or threat of release under this section, to any other
person the liability imposed under this section. Nothing in this sub-
section shall bar any agreement to insure, hold harmless, or indem-
nify a party to such agreement for any liability under this section.

(2) Nothing in this title, including the provisions of paragraph
(1) of this subsection, shall bar a cause of action that an owner or
operator or any other person subject to liability under this section,
or a guarantor, has or would have, by reason of subrogation or oth-
erwise against any person.

(H(1) NATURAL RESOURCES LIABILITY.—In the case of an injury
to, destruction of, or loss of natural resources under subparagraph
(C) of subsection (a) liability shall be to the United States Govern-
ment and to any State for natural resources within the State or be-
longing to, managed by, controlled by, or appertaining to such
State and to any Indian tribe for natural resources belonging to,
managed by, controlled by, or appertaining to such tribe, or held
in trust for the benefit of such tribe, or belonging to a member of
such tribe if such resources are subject to a trust restriction on
alienation: Provided, however, That no liability to the United
States or State or Indian tribe shall be imposed under subpara-
graph (C) of subsection (a), where the party sought to be charged
has demonstrated that the damages to natural resources com-
plained of were specifically identified as an irreversible and irre-
trievable commitment of natural resources in an environmental im-
pact statement, or other comparable environment analysis, and the
decision to grant a permit or license authorizes such commitment
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of natural resources, and the facility or project was otherwise oper-
ating within the terms of its permit or license, so long as, in the
case of damages to an Indian tribe occurring pursuant to a Federal
permit or license, the issuance of that permit or license was not in-
consistent with the fiduciary duty of the United States with respect
to such Indian tribe. The President, or the authorized representa-

1The words “or the Indian tribe” were inserted after the words “State Government” in the
previous version of this sentence, but the same law also removed the sentence containing those
words and replaced it with this new sentence which does not contain the words “State Govern-
ment”. See sections 107(d)(2) and 207(c)(2)(D) of the Superfund Amendments and Reauthoriza-
tion Act of 1986.

2S0 in law (Pub. Law. 99-499, 100 Stat. 1629). Margin is incorrect.
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lution Control Act made by a Federal or State trustee in
accordance with the regulations promulgated under section
301(c) of this Act shall have the force and effect of a rebut-
table presumption on behalf of the trustee in any adminis-
trative or judicial proceeding under this Act or section 311
of the Federal Water Pollution Control Act.

(9) FEDERAL AGENCIES.—For provisions relating to Federal
agencies, see section 120 of this Act.

(h) The owner or operator of a vessel shall be liable in accord-
ance with this section, under maritime tort law, and as provided
under section 114 of this Act notwithstanding any provision of the
Act of March 3, 1851 (46 U.S.C. 183ff) or the absence of any phys-
ical damage to the proprietary interest of the claimant.

(i) No person (including the United States or any State) or In-
dian tribe may recover under the authority of this section for any
response costs or damages resulting from the application of a pes-
ticide product registered under the Federal Insecticide, Fungicide,
and Rodenticide Act. Nothing in this paragraph shall affect or mod-
ify in any way the obligations or liability of any person under any
other provision of State or Federal law, including common law, for
damages, injury, or loss resulting from a release of any hazardous
substance or for removal or remedial action or the costs of removal
or remedial action of such hazardous substance.

(j) Recovery by any person (including the United States or any
State or Indian tribe) for response costs or damages resulting from
a federally permitted release shall be pursuant to existing law in
lieu of this section. Nothing in this paragraph shall affect or modify
in any way the obligations or liability of any person under any
other provision of State or Federal law, including common law, for
damages, injury, or loss resulting from a release of any hazardous
substance or for removal or remedial action or the costs of removal
or remedial action of such hazardous substance. In addition, costs
of response incurred by the Federal Government in connection with
a discharge specified in section 101(10) (B) or (C) shall be recover-
able in an action brought under section 309(b) of the Clean Water
Act.

(k)(1) The liability established by this section or any other law
for the owner or operator of a hazardous waste disposal facility
which has received a permit under subtitle C of the Solid Waste
Disposal Act, shall be transferred to and assumed by the Post-clo-
sure Liability Fund established by section 2321 of this Act when—

(A) such facility and the owner and operator thereof has
complied with the requirements of subtitle C of the Solid

Waste Disposal Act and regulations issued thereunder, which

may affect the performance of such facility after closure; and

(B) such facility has been closed in accordance with such
regulations and the conditions of such permit, and such facility
and the surrounding area have been monitored as required by
such regulations and permit conditions for a period not to ex-
ceed five years after closure to demonstrate that there is no
substantial likelihood that any migration offsite or release

1Section 232 was repealed by section 514(b) of Public Law 99-499.
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or qualification of such a system would be infeasible, he shall
promptly publish an explanation of the reasons for such a deter-
mination. If the President determines the establishment or quali-
fication of such a system would be feasible, he shall promptly pub-
lish notice of such determination. Not later than six months after
an affirmative determination under the preceding sentence and
after a public hearing, the President shall by rule promulgate ade-
quate and realistic minimum standards which must be met by any
such privately placed insurance, taking into account the purposes
of this Act and this subsection. Such rules shall also specify reason-
ably expeditious procedures by which privately placed insurance
plans can qualify as meeting such minimum standards.

(C) In the event any privately placed insurance plan qualifies
under subparagraph (B), any person enrolled in, and complying
with the terms of, such plan shall be excluded from the provisions
of paragraphs (1), (2), and (3) of this subsection and exempt from
the requirements to pay any tax or fee to the Post-closure Liability
Fund under title 11 of this Act.

(D) The President may issue such rules and take such other ac-
tions as are necessary to effectuate the purposes of this paragraph.

(5) SuspPENSION OF LiABILITY TRANSFER.—Notwithstanding
paragraphs (1), (2), (3), and (4) of this subsection and subsection (j)
of section 111 of this Act, no liability shall be transferred to or as-
sumed by the Post-Closure Liability Trust Fund?® established by
section 2322 of this Act prior to completion of the study required
under paragraph (6) of this subsection, transmission of a report of
such study to both Houses of Congress, and authorization of such
a transfer or assumption by Act of Congress following receipt of
such study and report.

(6) STUDY OF OPTIONS FOR POST-CLOSURE PROGRAM.—

(A) Stupy.—The Comptroller General shall conduct a

study of options for a program for the management of the li-

abilities associated with hazardous waste treatment, storage,

and disposal sites after their closure which complements the
policies set forth in the Hazardous and Solid Waste Amend-
ments of 1984 and assures the protection of human health and
the environment.

(B) PROGRAM ELEMENTS.—The program referred to in sub-
paragraph (A) shall be designed to assure each of the following:

(i) Incentives are created and maintained for the safe
management and disposal of hazardous wastes so as to as-
sure protection of human health and the environment.

(if) Members of the public will have reasonable con-
fidence that hazardous wastes will be managed and dis-
posed of safely and that resources will be available to ad-
dress any problems that may arise and to cover costs of
long-term monitoring, care, and maintenance of such sites.

(iii) Persons who are or seek to become owners and op-
erators of hazardous waste disposal facilities will be able
to manage their potential future liabilities and to attract
the investment capital necessary to build, operate, and

1So in law. Probably should be “Post-closure Liability Trust Fund”.
2 Section 232 was repealed by section 514(b) of Public Law 99-499.
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close such facilities in a manner which assures protection
of human health and the environment.
(C) AssessMENTS.—The study under this paragraph shall
include assessments of treatment, storage, and disposal facili-
ties which have been or are likely to be issued a permit under
section 3005 of the Solid Waste Disposal Act and the likelihood
of future insolvency on the part of owners and operators of
such facilities. Separate assessments shall be made for dif-
ferent classes of facilities and for different classes of land dis-
posal facilities and shall include but not be limited to—
(i) the current and future financial capabilities of facil-
ity owners and operators;
(ii) the current and future costs associated with facili-
ties, including the costs of routine monitoring and mainte-
nance, compliance monitoring, corrective action, natural
[fegesrce damages, and liability for damages to third par-
ties; and
(iii) the availability of mechanisms by which owners
and operators of such facilities can assure thm54 TDOoeailability of mechPd
(C3.66iii4 Tr damages he likeTnclroly,olid Wast TDd0.050Was(tipa mpr and Fedmeren, acu

1So in law. Probably should be “Post-closure Liability Trust Fund”.
2 See footnote 2 on previous page.
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1Subtitle E of title 11 of Public Law 104-208 added subsection (n) to section 107. Sections
2504 and 2505 of that subtitle provide:

SEC. 2504. LENDER LIABILITY RULE.

(a) IN GENERAL.—Effective on the date of enactment of this Act, the portion of the final rule
issued by the Administrator of the Environmental Protection Agency on April 29, 1992 (57 Fed.
Reg. 18,344), prescribing section 300.1105 of title 40, Code of Federal Regulations, shall be
deemed to have been validly issued under authority of the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act of 1980 (42 U.S.C. 9601 et seq.) and to have been effec-
tive according to the terms of the final rule. No additional judicial proceedings shall be nec-
essary or may be held with respect to such portion of the final rule. Any reference in that por-
tion of the final rule to section 300.1100 of title 40, Code of Federal Regulations, shall be
deemed to be a reference to the amendments made by this subtitle.

(b) JupiciaL Review.—Notwithstanding section 113(a) of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (42 U.S.C. 9613(a)), no court shall have juris-
diction to review the portion of the final rule issued by the Administrator of the Environmental
Protection Agency on April 29, 1992 (57 Fed. Reg. 18,344) that prescribed section 300.1105 of
title 40, Code of Federal Regulations.

(c) AMENDMENT.—No provision of this section shall be construed as limiting the authority of
the President or a delegee of the President to amend the portion of the final rule issued by the
Administrator of the Environmental Protection Agency on April 29, 1992 (57 Fed. Reg. 18,344),
prescribing section 300.1105 of title 40, Code of Federal Regulations, consistent with the amend-
ments made by this subtitle and other applicable law.

(d) JupiciaL Review.—No provision of this section shall be construed as precluding judicial
review of any amendment of section 300.1105 of title 40, Code of Federal Regulations, made
after the date of enactment of this Act.

2504 anoteffec-rule uedadal
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(A) undertaking or directing another person to under-
take a response action under subsection (d)(1) or under the
direction of an on scene coordinator designated under the
National Contingency Plan;

(B) undertaking or directing another person to under-
take any other lawful means of addressing a hazardous
substance in connection with the vessel or facility;

(C) terminating the fiduciary relationship;

(D) including in the terms of the fiduciary agreement
a covenant, warranty, or other term or condition that re-
lates to compliance with an environmental law, or moni-
toring, modifying or enforcing the term or condition;

(E) monitoring or undertaking 1 or more inspections of
the vessel or facility;

(F) providing financial or other advice or counseling to
other parties to the fiduciary relationship, including the
settlor or beneficiary;

(G) restructuring, renegotiating, or otherwise altering
the terms and conditions of the fiduciary relationship;

(H) administering, as a fiduciary, a vessel or facility
that was contaminated before the fiduciary relationship
began; or

(I) declining to take any of the actions described in
subparagraphs (B) through (H).

(5) DEFINITIONS.—AS used in this Act:

(A) FibuciArRY.—The term “fiduciary”—

(i) means a person acting for the benefit of an-
other party as a bona fide—

(1) trustee;

(I1) executor;

(111) administrator;

(1V) custodian;

(V) guardian of estates or guardian ad litem;

(V1) receiver;

(VI1) conservator;

(VIIT) committee of estates of incapacitated
persons;

(IX) personal representative;

(X) trustee (including a successor to a trustee)
under an indenture agreement, trust agreement,
lease, or similar financing agreement, for debt se-
curities, certificates of interest or certificates of
participation in debt securities, or other forms of
indebtedness as to which the trustee is not, in the
capacity of trustee, the lender; or

(XI) representative in any other capacity that
the Administrator, after providing public notice,
determines to beVsp E8 T;t beVspeaw, or moni-
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for profit, unless the trust or other fiduciary es-
tate was created as part of, or to facilitate, 1 or
more estate plans or because of the incapacity of
a natural person; or

(1) a person that acquires ownership or con-
trol of a vessel or facility with the objective pur-
pose of avoiding liability of the person or of any
other person.

(B) Fibuciary capaciTY.—The term “fiduciary capac-
ity” means the capacity of a person in holding title to a
vessel or facility, or otherwise having control of or an in-
terest in the vessel or facility, pursuant to the exercise of
the responsibilities of the person as a fiduciary.

(6) SAVINGS cLAUSE.—Nothing in this subsection—

(A) affects the rights or immunities or other defenses
that are available under this Act or other law that is appli-
cable to a person subject to this subsection; or

(B) creates any liability for a person or a private right
of action against a fiduciary or any other person.

(7) NO EFFECT ON CERTAIN PERSONS.—Nothing in this sub-

section applies to a person if the person—

(A)(i) acts in a capacity other than that of a fiduciary
or in a beneficiary capacity; and

(i) in that capacity, directly or indirectly benefits from
a trust or fiduciary relationship; or

(B)(i) is a beneficiary and a fiduciary with respect to
the same fiduciary estate; and

(i) as a fiduciary, receives benefits that exceed cus-
tomary or reasonable compensation, and incidental bene-
fits, permitted under other applicable law.
(8) LimiTaTION.—This subsection does not preclude a claim
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(2) ExcepTioNs.—Paragraph (1) shall not apply in a case
in which—

(A) the President determines that—

(i) the materials containing hazardous substances
referred to in paragraph (1) have contributed signifi-
cantly or could contribute significantly, either individ-
ually or in the aggregate, to the cost of the response
action or natural resource restoration with respect to
the facility; or

(ii) the person has failed to comply with an infor-
mation request or administrative subpoena issued by
the President under this Act or has impeded or is im-
peding, through action or inaction, the performance of
a response action or natural resource restoration with
respect to the facility; or
(B) a person has been convicted of a criminal violation

for the conduct to which the exemption would apply, and

that conviction has not been vitiated on appeal or other-
wise.

(3) No JubiciAL REVIEW.—A determination by the Presi-
dent under paragraph (2)(A) shall not be subject to judicial re-
view.

(4) NONGOVERNMENTAL THIRD-PARTY CONTRIBUTION AC-
TIoNs.—In the case of a contribution action, with respect to re-
sponse costs at a facility on the National Priorities List,
brought by a party, other than a Federal, State, or local gov-
ernment, under this Act, the burden of proof shall be on the
party bringing the action to demonstrate that the conditions
described in paragraph (1)(A) and (B) of this subsection are not
met.

(p) MuNICIPAL SOLID WASTE EXEMPTION.—

(1) IN GENERAL.—EXxcept as provided in paragraph (2) of
this subsection, a person shall not be liable, with respect to re-
sponse costs at a facility on the National Priorities List, under
paragraph (3) of subsection (a) for municipal solid waste dis-
posed of at a facility if the person, except as provided in para-
graph (5) of this subsection, can demonstrate that the person
Is—

(A) an owner, operator, or lessee of residential prop-
erty from which all of the person’s municipal solid waste
was generated with respect to the facility;

(B) a business entity (including a parent, subsidiary,
or affiliate of the entity) that, during its 3 taxable years
preceding the date of transmittal of written notification
from the President of its potential liability under this sec-
tion, employed on average not more than 100 full-time in-
dividuals, or the equivalent thereof, and that is a small
business concern (within the meaning of the Small Busi-
ness Act (15 U.S.C. 631 et seq.)) from which was generated
all of the municipal solid waste attributable to the entity
with respect to the facility; or

(C) an organization described in section 501(c)(3) of
the Internal Revenue Code of 1986 and exempt from tax
under section 501(a) of such Code that, during its taxable
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year preceding the date of transmittal of written notifica-
tion from the President of its potential liability under this
section, employed not more than 100 paid individuals at
the location from which was generated all of the municipal
solid waste attributable to the organization with respect to
the facility.

For purposes of this subsection, the term “affiliate” has the

meaning of that term provided in the definition of “small busi-

ness concern” in regulations promulgated by the Small Busi-
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(111) prevent or limit human, environmental,
or natural resource exposure to any hazardous
substance released on or from property owned by
that person;

(iv) the person provides full cooperation, assist-
ance, and access to persons that are authorized to con-
duct response actions or natural resource restoration
at the vessel or facility from which there has been a
release or threatened release (including the coopera-
tion and access necessary for the installation, integ-
rity, operation, and maintenance of any complete or
partial response action or natural resource restoration
at the vessel or facility);

(v) the person—

(1) is in compliance with any land use restric-
tions established or relied on in connection with
the response action at the facility; and

(I1) does not impede the effectiveness or integ-
rity of any institutional control employed in con-
nection with a response action;

(vi) the person is in compliance with any request
for information or administrative subpoena issued by
the President under this Act;

(vii) the person provides all legally required no-
tices with respect to the discovery or release of any
hazardous substances at the facility; and

(viii) at the time at which the person acquired the
property, the person—

(I) conducted all appropriate inquiry within
the meaning of section 101(35)(B) with respect to
the property; and

(I1) did not know or have reason to know that
the property was or could be contaminated by a
release or threatened release of one or more haz-
ardous substances from other real property not
owned or operated by the person.

(B) D
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water remediation systems, except in accordance with the

policy of the Environmental Protection Agency concerning

owners of property containing contaminated aquifers,

dated May 24, 1995.

(2) EFFecT oF Law.—With respect to a person described in
this subsection, nothing in this subsection—

(A) limits any defense to liability that may be avail-
able to the person under any other provision of law; or

(B) imposes liability on the person that is not other-
wise imposed by subsection (a).

(3) AssURANCES.—The Administrator may—

(A) issue an assurance that no enforcement action
under this Act will be initiated against a person described
in paragraph (1); and

(B) grant a person described in paragraph (1) protec-
tion against a cost recovery or contribution action under
section 113(f).

(r) PROSPECTIVE PURCHASER AND WINDFALL LIEN.—

(1) LimiTATION ON LIABILITY.—Notwithstanding subsection
(a)(1), a bona fide prospective purchaser whose potential liabil-
ity for a release or threatened release is based solely on the
purchaser’s being considered to be an owner or operator of a

(2) ERON(.—Ithe Ertoartouncovery releecoe tost rsn pcurr(byhe peUtia reSteneanya cocilit
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(i) satisfaction of the lien by sale or other means;
or

(i) notwithstanding any statute of limitations
under section 113, recovery of all response costs in-
curred at the facility.

[42 U.S.C. 9607]

FINANCIAL RESPONSIBILITY

Sec. 108. (a)(1) The owner or operator of each vessel (except
a non-self-propelled barge that does not carry hazardous sub-
stances as cargo) over three hundred gross tons that uses any port
or place in the United States or the navigable waters or any off-
shore facility, shall establish and maintain, in accordance with reg-
ulations promulgated by the President, evidence of financial re-
sponsibility of $300 per gross ton (or for a vessel carrying haz-
ardous substances as cargo, or $5,000,000, whichever is greater) to
cover the liability prescribed under paragraph (1) of section 107(a)
of this Act. Financial responsibility may be established by any one,
or any combination, of the following: insurance, guarantee, surety
bond, or qualification as a self-insurer. Any bond filed shall be
issued by a bonding company authorized to do business in the
United States. In cases where an owner or operator owns, operates,
or charters more than one vessel subject to this subsection, evi-
dence of financial responsibility need be established only to meet
the maximum liability applicable to the largest of such vessels.

(2) The Secretary of the Treasury shall withhold or revoke the
clearance required by section 4197 of the Revised Statutes of the
United States of any vessel subject to this subsection that does not
have certification furnished by the President that the financial re-
sponsibility provisions of paragraph (1) of this subsection have been
complied with.

(3) The Secretary of Transportation, in accordance with regula-
tions issued by him, shall (A) deny entry to any port or place in
the United States or navigable waters to, and (B) detain at the port
or place in the United States from which it is about to depart for
any other port or place in the United States, any vessel subject to
this subsection that, upon request, does not produce certification
furnished by the President that the financial responsibility provi-
sions of paragraph (1) of this subsection have been complied with.

(4) In addition to the financial responsibility provisions of para-
graph (1) of this subsection, the President shall require additional
evidence of financial responsibility for incineration vessels in such
amounts, and to cover such liabilities recognized by law, as the
President deems appropriate, taking into account the potential
risks posed by incineration and transport for incineration, and any
other factors deemed relevant.

(b)(1) Beginning not earlier than five years after the date of en-
actment of this Act, the President shall promulgate requirements
(for facilities in addition to those under subtitle C of the Solid
Waste Disposal Act and other Federal law) that classes of facilities
establish and maintain evidence of financial responsibility con-
sistent with the degree and duration of risk associated with the
production, tlid

or chart45 58identtors Q:\COMP\ENVIR2\CERCLAr ch/F4 stof8
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have been entitled to invoke in a proceeding brought by the
owner or operator against him.

(2) RELEASES FROM FACILITIES.—In the case of a release or
threatened release from a facility, any claim authorized by sec-
tion 107 or 111 may be asserted directly against any guarantor
providing evidence of financial responsibility for such facility
under subsection (b), if the person liable under section 107 is
in bankruptcy, reorganization, or arrangement pursuant to the
Federal Bankruptcy Code, or if, with reasonable diligence, ju-
risdiction in the Federal courts cannot be obtained over a per-
son liable under section 107 who is likely to be solvent at the
time of judgment. In the case of any action pursuant to this
paragraph, the guarantor shall be entitled to invoke all rights
and defenses which would have been available to the person
liable under section 107 if any action had been brought against
such person by the claimant and all rights and defenses which
would have been available to the guarantor if an action had
been brought against the guarantor by such person.

(d) LiMITATION OF GUARANTOR LIABILITY.—
(1) ToTtAL LiABILITY.—The total liability of any guarantor
been fyvideersorequsonpursuuch nce of financial responsibility for 2 -1
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(E) Any failure or refusal referred to in section 122(l)
(relating to violations of administrative orders, consent de-
crees, or agreements under section 120).

(2) NoTice AND HEARINGS.—No civil penalty may be as-
sessed under this subsection unless the person accused of the
violation is given notice and opportunity for a hearing with re-
spect to the violation.

(3) DETERMINING AMOUNT.—InN determining the amount of
any penalty assessed pursuant to this subsection, the Presi-
dent shall take into account the nature, circumstances, extent
and gravity of the violation or violations and, with respect to
the violator, ability to pay, any prior history of such violations,
the degree of culpability, economic benefit or savings (if any)
resulting from the violation, and such other matters as justice
may require.

4 R
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(3) A violation of the requirements of section 108 (relating
to financial responsibility, etc.), the regulations issued under
section 108, or with any denial or detention order under sec-
tion 108.

(4) A violation of an order under section 122(d)(3) (relating
to settlement agreements for action under section 104(b)).

(5) Any failure or refusal referred to in section 122(l) (re-
lating to violations of administrative orders, consent decrees, or
agreements under section 120).

In the case of a second or subsequent violation the amount of such
penalty may be not more than $75,000 for each day during which
the violation continues. Any civil penalty under this subsection
shall be assessed and collected in the same manner, and subject to
the same provisions, as in the case of civil penalties assessed and
collected after notice and opportunity for hearing on the record in
accordance with section 554 of title 5 of the United States Code.
In any proceeding for the assessment of a civil penalty under this
subsection the President may issue subpoenas for the attendance
and testimony of witnesses and the production of relevant papers,
books, and documents and may promulgate rules for discovery pro-
cedures. Any person who requested a hearing with respect to a civil
penalty under this subsection and who is aggrieved by an order as-
sessing the civil penalty may file a petition for judicial review of
such order with the United States Court of Appeals for the District
of Columbia Circuit or for any other circuit in which such person
resides or transacts business. Such a petition may only be filed
within the 30-day period beginning on the date the order making
such assessment was issued.

(c) JubpiciAaL AssesSMENT.—The President may bring an action
in the United States district court for the appropriate district to as-
sess and collect a penalty of not more than $25,000 per day for
each day during which the violation (or failure or refusal) continues
in the case of any of the following—

(1) A violation of the notice requirements of section 103 (a)
or (b).

(2) A violation of section 103(d)(2) (relating to destruction
of records, etc.).

(3) A violation of the requirements of section 108 (relating
to financial responsibility, etc.), the regulations issued under
section 108, or with any denial or detention order under sec-
tion 108.

(4) A violation of an order under section 122(d)(3) (relating
to settlement agreements for action under section 104(b)).

(5) Any failure or refusal referred to in section 122(1) (re-
lating to violations of administrative orders, consent decrees, or
agreements under section 120).

In the case of a second or subsequent violation (or failure or re-
fusal), the amount of such penalty may be not more than $75,000
for each day during which the violation (or failure or refusal) con-
tinues. For additional provisions providing for judicial assessment
of civil penalties for failure to comply with a request or order under
section 104(e) (relating to information gathering and access au-
thorities), see section 104(e).
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(d) AwarDs.—The President may pay an award of up to
$10,000 to any individual who provides information leading to the
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the violation as the Secretary of Labor deems appropriate, includ-
ing, but not limited to, the rehiring or reinstatement of the em-
ployee or representative of employees to his former position with

1So in law.
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more than $5,100,000,000 for the period commencing October 1,
1991, and ending September 30, 1994, and such sums shall remain
available until expended. The preceding sentence constitutes a spe-
cific authorization for the funds appropriated under title 11 of Pub-
lic Law 99-160 (relating to payment to the Hazardous Substances
Trust Fund). The President shall use the money in the Fund for
the following purposes:

(1) Payment of governmental response costs incurred pur-
suant to section 104 of this title, including costs incurred pur-
suant to the Intervention on the High Seas Act.

(2) Payment of any claim for necessary response costs in-
curred by any other person as a result of carrying out the na-
tional contingency plan established under section 311(c)® of the
Clean Water Act and amended by section 105 of this title: Pro-
vided, however, That such costs must be approved under said
plan and certified by the responsible Federal official.

(3) Payment of any claim authorized by subsection (b) of
this section and finally decided pursuant to section 112 of this
title, including those costs set out in subsection 112(c)(3) of this
title.

(4) Payment of costs specified under subsection (c) of this
section.

(5) GRANTS FOR TECHNICAL ASSISTANCE.—The cost of
grants under section 117(e) (relating to public participation
grants for technical assistance).

(6) LEAD CONTAMINATED soiL.—Payment of not to exceed
$15,000,000 for the costs of a pilot program for removal, decon-
tamination, or other action with respect to lead-contaminated
soil in one to three different metropolitan areas.

The President shall not pay for any administrative costs or ex-
penses out of the Fund unless such costs and expenses are reason-
ably necessary for and incidental to the implementation of this
title.

(b)(1) IN GENERAL.—Claims asserted and compensable but
unsatisfied under provisions of section 311 of the Clean Water Act,
which are modified by section 304 of this Act may be asserted
against the Fund under this title; and other claims resulting from
a release or threat of release of a hazardous substance from a ves-
sel or a facility may be asserted against the Fund under this title
for injury to, or destruction or loss of, natural resources, including
cost for damage assessment: Provided, however, That any such
claim may be asserted only by the President, as trustee, for natural
resources over which the United States has sovereign rights, or
natural resources within the territory or the fishery conservation
zone of the United States to the extent they are managed or pro-
tected by the United States, or by any State for natural resources
within the boundary of that State belonging to, managed by, con-
trolled by, or appertaining to the State, or by any Indian tribe or
by the United States acting on behalf of any Indian tribe for nat-
ural resources belonging to, managed by, controlled by, or apper-
taining to such tribe, or held in trust for the benefit of such tribe,

1Probably should refer to section 311(d). See footnote 1 under section 105(a).
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1Public Law 101-144 (103 Stat. 857) purported to amend section 9611(c)(12) of the Superfund
Amendments and Reauthorization Act of 1986 (SARA) by striking “$10,000,000” and inserting
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ambient concentrations of air pollutants from multiple or diffuse
sources.
(e)(1) Claims against or presented to the Fund shall not be
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(i) Except in a situation requiring action to avoid an irrevers-
ible loss of natural resources or to prevent or reduce any continuing
danger to natural resources or similar need for emergency action,
funds may not be used under this Act for the restoration, rehabili-
tation, or replacement or acquisition of the equivalent of any nat-
ural resources until a plan for the use of such funds for such pur-
poses has been developed and adopted by affected Federal agencies
and the Governor or Governors of any State having sustained dam-
age to natural resources within its borders, belonging to, managed
by or appertaining to such State, and by the governing body of any
Indian tribe having sustained damage to natural resources belong-
ing to, managed by, controlled by, or appertaining to such tribe, or
held in trust for the benefit of such tribe, or belonging to a member
of such tribe if such resources are subject to a trust restriction on
alienation, after adequate public notice and opportunity for hearing
and consideration of all public comment.

(J) The President shall use the money in the Post-closure Li-
ability Fund for any of the purposes specified in subsection (a) of
this section with respect to a hazardous waste disposal facility for
which liability has transferred to such fund under section 107(k) of
this Act, and, in addition, for payment of any claim or appropriate
request for costs of response, damages, or other compensation for
injury or loss under section 107 of this Act or any other State or
Federal law, resulting from a release of a hazardous substance
from such a facility.

(k) InsPECTOR GENERAL.—IN each fiscal year, the Inspector
General of each department, agency, or instrumentality of the
United States which is carrying out any authority of this Act shall
conduct an annual audit of all payments, obligations, reimburse-
ments, or other uses of the Fund in the prior fiscal year, to assure
that the Fund is being properly administered and that claims are
being appropriately and expeditiously considered. The audit shall
include an examination of a sample of agreements with States (in
accordance with the provisions of the Single Audit Act) carrying
out response actions under this title and an examination of reme-
dial investigations and feasibility studies prepared for remedial ac-
tions. The Inspector General shall submit to the Congress an an-
nual report regarding the audit report required under this sub-
section. The report shall contain such recommendations as the In-
spector General deems appropriate. Each department, agency, or
instrumentality of the United States shall cooperate with its in-
spector general in carrying out this subsection.

() To the extent that the provisions of this Act permit, a for-
eign claimant may assert a claim to the same extent that a United
States claimant may assert a claim if—

(1) the release of a hazardous substance occurred (A) in
the navigable waters or (B) in or on the territorial sea or adja-
cent shoreline of a foreign country of which the claimant is a
resident;

(2) the claimant is not otherwise compensated for his loss;

(3) the hazardous substance was released from a facility or
from a vessel located adjacent to or within the navigable wa-
ters or was discharged in connection with activities conducted
under the Outer Continental Shelf Lands Act, as amended (43
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U.S.C. 1331 et seq.) or the Deepwater Port Act of 1974, as
amended (33 U.S.C. 1501 et seq.); and

(4) recovery is authorized by a treaty or an executive
agreement between the United States and foreign country in-
volved, or if the Secretary of State, in consultation with the At-
torney General and other appropriate officials, certifies that
such country provides a comparable remedy for United States
claimants.

(m) AGENCY FOR TOXIC SUBSTANCES AND DISEASE REGISTRY.—
There shall be directly available to the Agency for Toxic Substances
and Disease Registry to be used for the purpose of carrying out ac-
tivities described in subsection (c)(4) and section 104(i) not less
than $50,000,000 per fiscal year for each of fiscal years 1987 and
1988, not less than $55,000,000 for fiscal year 1989, and not less
than $60,000,000 per fiscal year for each of fiscal years 1990, 1991,
1992, 1993, and 1994. Any funds so made available which are not
obligated by the end of the fiscal year in which made available
shall be returned to the Fund.

(n) LIMITATIONS ON RESEARCH, DEVELOPMENT, AND DEM-
ONSTRATION PROGRAM.—

(1) SectioN 311(b).—For each of the fiscal years 1987,

1988, 1989, 1990, 1991, 1992, 1993, and 1994, not more than

$20,000,000 of the amounts available in the Fund may be used

for the purposes of carrying out the applied research, develop-
ment, and demonstration program for alternative or innovative
technologies and training program authorized under section

311(b) (relating to research, development, and demonstration)

other than basic research. Such amounts shall remain avail-

able until expended.
(2) SEcTION 311(a).—From the amounts available in the

Fund, not more than the following amounts may be used for

the purposes of section 311(a) (relating to hazardous substance

research, demonstration, and training activities):
(A) For the fiscal year 1987, $3,000,000.
(B) For the fiscal year 1988, $10,000,000.
(C) For the fiscal year 1989, $20,000,000.
(D) For the fiscal year 1990, $30,000,000.
(E) For each of the fiscal years 1991, 1992, 1993, and
1994, $35,000,000.

No more than 10 percent of such amounts shall be used for

training under section 311(a) in any fiscal year.

(3) SecTIioN 311(d).—For each of the fiscal years 1987,

1988, 1989, 1990, 1991, 1992, 1993, and 1994, not more than

$5,000,000 of the amounts available in the Fund may be used

for the purposes of section 311(d) (relating to university haz-
ardous substance research centers).

(0) NOTIFICATION PROCEDURES FOR LIMITATIONS ON CERTAIN
PAYMENTS.—Not later than 90 days after the enactment of this
subsection, the President shall develop and implement procedures
to adequately notify, as soon as practicable after a site is included
on the National Priorities List, concerned local and State officials
and other concerned persons of the limitations, set forth in sub-
section (a)(2) of this section, on the payment of claims for necessary
response costs incurred with respect to such site.
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the claim warrants it, make and pay an award of the claim, except
that no claim may be awarded to the extent that a judicial judg-
ment has been made on the costs that are the subject of the claim.
If the President declines to pay all or part of the claim, the claim-
ant may, within 30 days after receiving notice of the President’s de-
cision, request an administrative hearing.

(3) BURDEN OF PRrRooF.—In any proceeding under this sub-
section, the claimant shall bear the burden of proving his claim.

(4) DecisioNs.—All administrative decisions made hereunder
shall be in writing, with notification to all appropriate parties, and
shall be rendered within 90 days of submission of a claim to an ad-
ministrative law judge, unless all the parties to the claim agree in
writing to an extension or unless the President, in his discretion,
extends the time limit for a period not to exceed sixty days.

(5) FINALITY AND APPEAL.—AIl administrative decisions here-
under shall be final, and any party to the proceeding may appeal
a decision within 30 days of notification of the award or decision.
Any such appeal shall be made to the Federal district court for the
district where the release or threat of release took place. In any
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(2) CLAIMS FOR RECOVERY OF DAMAGES.—No claim may be
presented under this section for recovery of the damages re-
ferred to in section 107(a) unless the claim is presented within
3 years after the later of the following:

(A) The date of the discovery of the loss and its con-
nection with the release in question.
(B) The date on which final regulations are promul-

gated under section 301(c).

(3) MINORS AND INCOMPETENTS.—The time limitations con-
tained herein shall not begin to run—

(A) against a minor until the earlier of the date when
such minor reaches 18 years of age or the date on which

a legal representative is duly appointed for the minor, or

(B) against an incompetent person until the earlier of
the date on which such person’s incompetency ends or the
date on which a legal representative is duly appointed for
such incompetent person.

(e) Regardless of any State statutory or common law to the
contrary, no person who asserts a claim against the Fund pursuant
to this title shall be deemed or held to have waived any other claim
not covered or assertable against the Fund under this title arising
from the same incident, transaction, or set of circumstances, nor to
have split a cause of action. Further, no person asserting a claim
against the Fund pursuant to this title shall as a result of any de-
termination of a question of fact or law made in connection with
that claim be deemed or held to be collaterally estopped from rais-
ing such question in connection with any other claim not covered
or assertable against the Fund under this title arising from the
same incident, transaction, or set of circumstances.

(f) DouBLE RECOVERY PRrROHIBITED.—Where the President has
paid out of the Fund for any response costs or any costs specified
under section 111(c) (1) or (2), no other claim may be paid out of
the Fund for the same costs.

[42 U.S.C. 9612]
LITIGATION, JURISDICTION AND VENUE

Sec. 113. (a) Review of any regulation promulgated under this
Act may be had upon application by any interested person only in
the Circuit Court of Appeals of the United States for the District
of Columbia. Any such application shall be made within ninety
days from the date of promulgation of such regulations. Any matter
with respect to which review could have been obtained under this
subsection shall not be subject to judicial review in any civil or
criminal proceeding for enforcement or to obtain damages or recov-
ery of response costs.
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Act, unless that action is commenced within 3 years after the
later of the following:

(A) The date of the discovery of the loss and its con-
nection with the release in question.

(B) The date on which regulations are promulgated
under section 301(c).

With respect to any facility listed on the National Priorities
List (NPL), any Federal facility identified under section 120
(relating to Federal facilities), or any vessel or facility at which
a remedial action under this Act is otherwise scheduled, an ac-
tion for damages under this Act must be commenced within 3
years after the completion of the remedial action (excluding op-
eration and maintenance activities) in lieu of the dates referred
to in subparagraph (A) or (B). In no event may an action for
damages under this Act with respect to such a vessel or facility
be commenced (i) prior to 60 days after the Federal or State
natural resource trustee provides to the President and the po-
tentially responsible party a notice of intent to file suit, or (ii)
before selection of the remedial action if the President is dili-
gently proceeding with a remedial investigation and feasibility
study under section 104(b) or section 120 (relating to Federal
facilities). The limitation in the preceding sentence on com-
mencing an action before giving notice or before selection of the
remedial action does not apply to actions filed on or before the
enactment of the Superfund Amendments and Reauthorization
Act of 1986.

(2) ACTIONS FOR RECOVERY OF cosTS.—An initial action for
recovery of the costs referred to in section 107 must be
commenced—

(A) for a removal action, within 3 years after comple-
tion of the removal action, except that such cost recovery
action must be brought within 6 years after a determina-
tion to grant a waiver under section 104(c)(1)(C) for contin-
ued response action; and

(B) for a remedial action, within 6 years after initi-
ation of physical on-site construction of the remedial ac-
tion, except that, if the remedial action is initiated within
3 years after the completion of the removal action, costs in-
curred in the removal action may be recovered in the cost
recovery action brought under this subparagraph.

In any such action described in this subsection, the court shall
enter a declaratory judgment on liability for response costs or
damages that will be binding on any subsequent action or ac-
tions to recover further response costs or damages. A subse-
guent action or actions under section 107 for further response
costs at the vessel or facility may be maintained at any time
during the response action, but must be commenced no later
than 3 years after the date of completion of all response action.
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(A) the date of judgment in any action under this Act
for recovery of such costs or damages, or
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less the President or the State shows that the person’s interest is
adequately represented by existing parties.

(j) JubpiciAL REVIEW.—

(1) LimitaTiION.—IN any judicial action under this Act, ju-
dicial review of any issues concerning the adequacy of any re-
sponse action taken or ordered by the President shall be lim-
ited to the administrative record. Otherwise applicable prin-
ciples of administrative law shall govern whether any supple-
mental materials may be considered by the court.

(2) STANDARD.—IN considering objections raised in any ju-
dicial action under this Act, the court shall uphold the Presi-
dent's decision in selecting the response action unless the ob-
jecting party can demonstrate, on the administrative record,
that the decision was arbitrary and capricious or otherwise not
in accordance with law.

(3) ReMeDY.—If the court finds that the selection of the re-
sponse action was arbitrary and capricious or otherwise not in
accordance with law, the court shall award (A) only the re-
sponse costs or damages that are not inconsistent with the na-
tional contingency plan, and (B) such other relief as is con-
sistent with the National Contingency Plan.

(4) PROCEDURAL ERRORS.—In reviewing alleged procedural
errors, the court may disallow costs or damages only if the er-
rors were so serious and related to matters of such central rel-
evance to the action that the action would have been signifi-
cantly changed had such errors not been made.

(k) ADMINISTRATIVE RECORD AND PARTICIPATION PROCE-

DURES.—

(1) ADMINISTRATIVE RECORD.—The President shall estab-
lish an administrative record upon which the President shall
base the selection of a response action. The administrative
record shall be available to the public at or near the facility at
issue. The President also may place duplicates of the adminis-
trative record at any other location.

(2) PARTICIPATION PROCEDURES.—

(A) REMoVAL AcTION.—The President shall promulgate
regulations in accordance with chapter 5 of title 5 of the
United States Code establishing procedures for the appro-
priate participation of interested persons in the develop-
ment of the administrative record on which the President
will base the selection of removal actions and on which ju-
dicial review of removal actions will be based.

(B) REMEDIAL AcTION.—The President shall provide
for the participation of interested persons, including poten-
tially responsible parties, in the development of the admin-
istrative record on which the President will base the selec-
tion of remedial actions and on which judicial review of re-
medial actions will be based. The procedures developed
under this subparagraph shall include, at a minimum,
each of the following:

(i) Notice to potentially affected persons and the
public, which shall be accompanied by a brief analysis
of the plan and alternative plans that were considered.
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(i) A reasonable opportunity to comment and pro-
vide information regarding the plan.

(iii) An opportunity for a public meeting in the af-
fected area, in accordance with section 117(a)(2) (relat-
ing to public participation).

(iv) A response to each of the significant com-
ments, criticisms, and new data submitted in written
or oral presentations.

(v) A statement of the basis and purpose of the se-
lected action.

For purposes of this subparagraph, the administrative
record shall include all items developed and received under
this subparagraph and all items described in the second
sentence of section 117(d). The President shall promulgate
regulations in accordance with chapter 5 of title 5 of the
United States Code to carry out the requirements of this
subparagraph.

(C) INTERIM RECORD.—Until such regulations under
subparagraphs (A) and (B) are promulgated, the adminis-
trative record shall consist of all items developed and re-
ceived pursuant to current procedures for selection of the
response action, including procedures for the participation
of interested parties and the public. The development of an
administrative record and the selection of response action
under this Act shall not include an adjudicatory hearing.

(D) POTENTIALLY RESPONSIBLE PARTIES.—The Presi-
dent shall make reasonable efforts to identify and notify
potentially responsible parties as early as possible before
selection of a response action. Nothing in this paragraph
shall be construed to be a defense to liability.

(I) Notice ofF AcTioNs.—Whenever any action is brought
under this Act in a court of the United States by a plaintiff other
than the United States, the plaintiff shall provide a copy of the
complaint to the Attorney General of the United States and to the
Administrator of the Environmental Protection Agency.

[42 U.S.C. 9613]
RELATIONSHIP TO OTHER LAW

SeEc. 114. (a) Nothing in this Act shall be construed or inter-
preted as preempting any State from imposing any additional li-
ability or requirements with respect to the release of hazardous
substances within such State.

(b) Any person who receives compensation for removal costs or
damages or claims pursuant to this Act shall be precluded from re-
covering compensation for the same removal costs or damages or
claims pursuant to any other State or Federal law. Any person who
receives compensation for removal costs or damages or claims pur-
suant to any other Federal or State law shall be precluded from re-
ceiving compensation for the same removal costs or damages or
claims as provided in this Act.

(c) REcYCcLED OIL.—

(1) SERVICE STATION DEALERS, ETC.—NOo0 person (including
the United States or any State) may recover, under the author-
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ity of subsection (a)(3) or (a)(4) of section 107, from a service
station dealer for any response costs or damages resulting from
a release or threatened release of recycled oil, or use the au-
thority of section 106 against a service station dealer other
than a person described in subsection (a)(1) or (a)(2) of section
107, if such recycled oil—
(A) is not mixed with any other hazardous substance,
and
(B) is stored, treated, transported, or otherwise man-
aged in compliance with regulations or standards promul-
gated pursuant to section 3014 of the Solid Waste Disposal
Act and other applicable authorities.
Nothing in this paragraph shall affect or modify in any way
the obligations or liability of any person under any other provi-
sion of State or Federal law, including common law, for dam-
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AUTHORITY TO DELEGATE, ISSUE REGULATIONS

SeEc. 115. The President is authorized to delegate and assign
any duties or powers imposed upon or assigned to him and to pro-
mulgate any regulations necessary to carry out the provisions of
this title.

[42 U.S.C. 9615]

SEC. 116. SCHEDULES.

(a) AsSESSMENT AND LISTING oF FAciLITIES.—It shall be a goal
of this Act that, to the maximum extent practicable—

(1) not later than January 1, 1988, the President shall
complete preliminary assessments of all facilities that are con-
tained (as of the date of enactment of the Superfund Amend-
ments and Reauthorization Act of 1986) on the Comprehensive
Environmental Response, Compensation, and Liability Infor-
mation System (CERCLIS) including in each assessment a
statement as to whether a site inspection is necessary and by
whom it should be carried out; and

(2) not later than January 1, 1989, the President shall as-
sure the completion of site inspections at all facilities for which
the President has stated a site inspection is necessary pursu-
ant to paragraph (1).

(b) EvaLuaTioN.—Within 4 years after enactment of the Super-
fund Amendments and Reauthorization Act of 1986, each facility
listed (as of the date of such enactment) in the CERCLIS shall be
evaluated if the President determines that such evaluation is war-
ranted on the basis of a site inspection or preliminary assessment.
The evaluation shall be in accordance with the criteria established
in section 105 under the National Contingency Plan for deter-
mining priorities among release for inclusion on the National Prior-
ities List. In the case of a facility listed in the CERCLIS after the
enactment of the Superfund Amendments and Reauthorization Act
of 1986, the facility shall be evaluated within 4 years after the date
of such listing if the President determines that such evaluation is
warranted on the basis of a site inspection or preliminary assess-
ment.

(¢) ExpPLANATIONS.—If any of the goals established by sub-
section (a) or (b) are not achieved, the President shall publish an
explanation of why such action could not be completed by the speci-
fied date.

(d) CoMmMENCEMENT OF RI/FS.—The President shall assure
that remedial investigations and feasibility studies (RI/FS) are
commenced for facilities listed on the National Priorities List, in
addition to those commenced prior to the date of enactment of the
Superfund Amendments and Reauthorization Act of 1986, in ac-
cordance with the following schedule:

(1) not fewer than 275 by the date 36 months after the
date of enactment of the Superfund Amendments and Reau-
thorization Act of 1986, and

(2